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foundations of his new chawl on his (the plaintiff’s) land and
required him to vemove them. The cases velied on by the
District Court are all light and air cases and have no hearing on
the present question. As the rvemoval of the building is op-
tional with the defendant, and is for his bencfit, a mandatory
injunction to the defendant is not the right order to malke.

The decree of the Court below must be, thercfore, reversed,
and an ovder made that the plaintiff do recover the land in
question with liberty to the defendant forthwith to commence
to remove his buildiny on the said land and to restore the pro-
perty to-the condition in which it was when he took possession.
The same to be completed within one year from the date of this
deeree,  In default, the plaintiff to be at liberty to remove the
smne ab the expense of the defendant.  Plaintiff to have his costs
throughont.

ORIGINAL CIVIL.

Dofore M. Justice Starling.

Tun ADVOCATE GENERAL OF BOMBAY, Prarstirs, v. MOULVI
ABDUL KADUR JITAKER axp oTHERS, DEFENDANTS.®

Twenlion—Cheority suil— Defindants’ cosls as between wttoracy end elicnt ordered
out of the churity extate— Charges allowed and disallowel as ugainst estote—
Diseretion of Luiing Master. ¢
Tin suik hrought by ihe Advoeate General at the Instance of relators for the pur-

vose of removing the Qufendants from the position of divectors of a Malomedan

mosgue, and for administration of the property of the mosque, &e., the decree
ordered that the defendants should have their costs taxed as hetween attorney and
elient out of the charity funds,  The attorneys of the defendants accordingly brouwght
in their Bl of costs, and in taxation it was contended that they should be allowed out
uf the charity funds all the swons which the Taxing Master certified they shonld pay
thely nttormeys,

I{efd, that where the Taxing Master deeided that eertain items allowed against
ihie defendants should nat come out of the charity funds, Ids decision counld not be
disturbed,

It does not follow that because a charge is proper to be allowed Detween an attorney
and a elient, that the client, if a trustee, should be allowed that charge out of the
trust funds, ‘

* Suit No. 656 of 1801.
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Apprayn from the Taxing Master.

This suit was brought by the Advocate General at the relation
of certain persons to remove the defendants from the position
of divectors of a Mahomedan wosque in Bombay and for admin-
jsbration of the property belonging to the mosque, &e., &. For
a veport of the trial see L. L. R., 18 Bom., 401.

The deerec vrdered that the defendants (other than defendant
No. 5) should have their costs out of the cstate taxed as between
attorney and client. Their attorneys sent In their bill of eosts
{0 the Taxing Master, who refused to allow out of the estate
cortain items which he allowed as hetween the defendants and
their attorneys. The attorneys thereupon applied for and ob-
tained his certificate, and the matter now cane, by way of appeal,
hetore the Judge in chambers.

Macpherson (Acting Advocate Greneral) in support of the de-
gision of the Taxing Master.

Tnverarity, for the defendants, contra.

SPARLING, J. —This was a charity suit brought in regard to
sho funds of the Juma Masjid in Bombay. By the decree the
first, second, third, fourth, sixth, soventh and eighth defendants
were allowed their costs, taxed as between attorney and client, out
of the mosque funds. Their attorneys sent in their bill to the
Taxing Master for taxation, and he has disallowed certain items
sn the bill which amount in the whole to a large sum. Some of
the items have been disallowed altogether as between the attorneys
and their clients the trustees, and some have been allowed be-
tween the parties, but disallowed against the mosque funds.  Ob-
jections have been talen to the disallowanee, by the Assistant
Taxing Master, of all these itcmns. And I have now to deter-
mine whether his certificate should be varied in any way.
[After dealing with the items which had been disallowed as
bhetween attorney and client, His Lordship continued :—]

Al the other items which have been allowed in favour of the
abtorneys as against the defendants have been either reduced in
amount or disallowed entirely as against the mosque funds, and
it is contended that as the defendants were ordered to have their
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costs, as bebween attorney and client, out of the mosque funds,
they ought to be allowed all the suns which the Taxing Master
certified they ought to pay their attorneys. The Acting Advo-
cate General as representing the charity said he thought the
Jefendants were entitled to what they asked; as, although the
axcpenditure was high, he did not think it excessive, and great
zood had been done by the defendants for the charity. He,
however, only represents the chavity officially, and it would be
difficult to hald that his consent was sufficient to bind the charity
md to release me from the duty of determining whether the
Master was right in disallowing what he did. In deciding this

qaestion T am, thevefore, under the disadvantage of not having
heard any argumnent in support of the Taxing Master’s decision.
That trustees cannot always obtain from thelr cestui jue frust-
¢iit all that they pay the attorney they employ, is evident from
the sascs of Jolwson v, Telford®, Allen v, Jaruis® and Brown v.
Burdctt™ 5 Tmt the case which seenis to me to govern the present
ease is Ju w2 Browa'™, veferved to in In re Robertson™,. In the
former case Lord Rowilly, M. R., says: “If a person, being »
trustee, chooses to employ a solicitor for the purpose of conduct-
ing the affairs of she trust, which, of course, the solicitor is well
aware of, there is a distinction between his employing that same
solicitor for exactly similar purposes with regard to which he isnot
atrustee.  Suppose for instance that he is not a trustec, but simply
a client, and that he says to the solicitor, ‘I wish you would make
for me, or procure for me, copies of such and such deeds, and T
want to have them fully explained to me, and I come to you for
that purpose.” The solicitor tells him ¢ You can have them if you
wish, but they are not at all wanted, they ave of no species of use.’
The client says < Never mind, I require it to be done” When the
bill is taxed, and that fact is stated, the client cannot complain,
But take the case where he isa trustee. * *  There it isthe duty
of the solicitor fo tell him ‘ Very well, it shall be done, but you
uust understgnd that this is not required for the purposes of
the administration of the trust; you cannot charge these costs

M 3 Russ,, 477, 3) 40 Ch, D., 244 at Pe 264,
@ L. R., ¢ Ch., G16. ® T R,, 4 Lq., 464,

&) 42 Ch, D., 5563, at p. 558,
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1805, against your cestui que trust, and I cannot put them into the hill of
Avvocarz  costs which will have to be paid out of the trust estate ; therefore,
G%ﬁ;ﬁ;’ ¥ if yourequire it to be done, you must'pay for it personally, and you

Mot will understand it is a personal matter between you and me.” * *
ABDUL T think, therefore, it is the duby of the solicitor to tell the trustee
Ji\é;i;};;;a ‘This is not wanted for the administration of the trust, and if you
insist upon its being done, ib is for your private convenience, :::nd;
therefore, cannot be charged against the trist estate.” So regarding
it T have looked at this bill and I have no donbt that the elient
did order ik all ; but then the application of the rule T have men-
tioned appears to e to be necessary, and then ‘comes this
cuestion, which is properly a question fov the Taxing Master
to determine, is it proper or necessavy or fit for the adminis-
tration of the trust that certain things should he done 7 The
Master of the Rolls then goes on to say that the question of
quantum and quoties is one In which the opinion of the Taxing
Master as to how much of the trastees’ bill ought to be charged
against the cestui gue trustent ought to be accepted.

T think T must follow this decision and rvefuse to disturh the
decision of the Taxing Master that the items now under dis-
cussion ought not to come out of the mosque funds,

Attorneys for the Advocate Gencral :—Messrs, dvdesir, Hov-
wmagji and Dinsha,

Attorneys for the defendants :—Messrs, Nanw and Hormasgji.
ORIGINAL CIViL.
Defore By, Justive Starling.
1895 SAMIBAT, Praxrier, v PREMJT PRA'GJL, Derexpavy®
oda,

August 31 Oivil Procedure Code (et XTV of 1882), See, 375—~Agrecment adjusting stitw—Lower
e of Court 1o determine fuel of ayreement hving been made— Avbitration—Reference

of suit {0 arbitration—dward—Submission and vward filed as an agreement—Cinl
Proceduye Code (det XIT of 1882), Sce, 520—Practice—Procedure.
&
The plaintiff sued the defendant to recover certain property of which she alleged
Le had taken possession. Subseguently the © masters in difference in the said suit”
were by o signed submission paper referred to arbitration. An award was made:

# Suit No, 40 of 1895



