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was to be ab liberty to recover possession in any year on pay-
ment of the sum of Rs. 700, There wasno promise by the morte
gagor to pay the money.” It was simply provided that until he
did pay the amount, the: mmbmﬂee was to retain the property.
Under these cireumstances, we think it was not the intention

~of the parties that the land should be sold, and that the deed

confained a special agreement which took the case out of the
provisions of clause (3) of section 15 of Regulation V of 1827,
which was the law in force at the time the mortgage was Cﬁ‘ectu}

We must, thevefore, reverse the deerees of the Courts helogyw

and ve J"‘Ct the claim, with costs on the plaintiff throughoat,.

Decice reversed,

APPELLATE CIVIL.

Bepore St Charles Surgent, Kt Clicf Justice, and Mr. Justice Fulton.
PREMJE JIVAN BHATE, DECEASED, BY HIS HEIR AND EXECUTRIX OF 11§
wirk 18 winow MA/NEEBAT (oric1Nar PLAINTIFF), APTELLANT,  HA'JT
CASSUM JUMA AHMED (orI¢INAL DEFENDANT), RESPONDENY

Eneroachment—Stranger huilding on land of (/noz‘]m'——Auzuz'excef.ue of owner—
- Stending by—Delay of owner in swiny for ;wwmszo/a—]o,m of dueree where

owner succeeds in suit. . .

1t is well established law in England that if a stranger builds on the land of
another, although Pelieving it to be his own, the owner is entitled to recover the
land with the bnlldinu on it, unless there are speeial cirenmstances ‘Lmountin.ﬂ' to
a standing by so ‘as to induce the belief that the ownor intended to forego his
right or to an 'chmeauence in his huilding on the land. This is also the law in
Tndia, with the exception that the party huilding on the l'md of another is allowed
to remove the huilding,

Delay by the owner in hringing a suit is not in itself sufhcmnt to create an
erjuity in favour of the person spending moncy on the land so as to depuu the
owaer of his strict rights, .

The decree- made by the High Conrt was that the plaintiff should recover the
Jand with liberty to the defendant forthwith to commence to remove his building
omd to restore the property-to the condition in whicki it was when he took
POSS\,SblOﬂ, the same to be completed within one year from ‘date of decree, In
default, the plaintiff to be at liberty to remove the buxldm at the expense of the
dcfﬂndant

* Second Appeal, No, 397 of 1893,
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Tars was a second appeal frem the decision of W. H. Crowe,

District Judge of Poona, amending the decree of Rdo Sa,heb

Faman M. Bodas, Submdmate J udoe of Haveh

Suit for the 1‘ecm‘ery of certain land an«;a for the removal of

‘a building which the defendant had ereeted upon it. The plaing-
iff complained that, by the Luilding, 116 yar :ds-of his land had

been appropriated by the defendant in Octobel 1888,and February,

1889, The suit was brought in 1890 Notice of encroachment'
was given to the defendant in March, 1889,

The «:'f_efendz,mt ‘answered that the ground in dispﬁte belonged
to him and had been in his ¢ahivdt (management) ; that the suip
was time-harred ; and that the plaintiff had not objected to the
rmlvhnn during the progress of the work..

The Submqute Judge - paszed a decu,e for plaintiff directing
the defendant to remove that part of his building which stood
on the land in dispute and to deliver the land to the plaintiff,
He also issued an injunction restraining the defendant from in
any way 111te.1te1’1110 in future with the plaintiff’s en,}oyment @f
the land. :

On appeal by the defendant the Distriet Judge, relying on
Benode Coomaree Dossee v, Soudaminey Dossec™ and Navalehand
v. Amichand®, held that as the plaintiff failed fo explain the
delay of a year between the notice of encroachiment to tlie de-
feqdant and the instibution of the suit, she was entitled only to
vecover damages and nob to have the building removed. He,

therefore, remanded the case to the Subordinate Judge for the
determination of the amount of damages, and the Subordinate
Tudge having fixed the amount at one hundied rupees, the Jadge
amended the decree hy mdelmn the "defendant to, pay ﬂ\?«t
amount to the plaintiff,

‘The plmn‘mﬁ preferred a second appeal

Macpi erson (with Gangdram. B. Rele) for the appellmt (pla.mt-
iff) :=There was no unreasonable delay on the plaintifi’s part, and
the defendant Had notice of our objection to the encroachment.
This is not a case for damages. The defendant intentionally.

@ LL, R, 16 Cale,, 262.  @P, 3,189, 0.250
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" Nérdyan . Bholdgir®; Jomuddds v. Atmdrdn™;
 Réja ; Ramsden v. Dyson®. :
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encroached on our land ; theleime fie is not entitled to any corn=

, sideration froin the Court. His building ‘should be removed aud

our land should be restored to-us—Dattdtraya v. Shvidhar®,

Rame v -

Shividne F. Bhanddrkar, for ‘the respondent (defendant) :—
The plfuntlﬁ’ ought to have brought the svit within a reason-
able time after our encroachment began. Tt was nob necessary
for hier to wait for.one year alter the second encroachment in
1889. Our building ‘was completed before the suit “was filed,
and the plaintiff stood by during all that time. She having
delayed to file the suit, there is now no equity in her favour
The decree for damages is the proper decrce under the circum-
stances of the case—Benode Coomdrec Dossec v. . Soudaminey
Dossce® ; Navalchand v. Amichand®.’ '

SarcEnt, C. J. :—1t is well established law in England that if
g stranger builds on the land of another; although belicving it to
be his own, the owner is entitled to recover the land with the
building on it, unless there are speeial circumstances amount-
ing to a standing by.so as to induce the belief that the owner

- intended to forego his right or to an *acquiescence in his build-

ing on the land—Ramsden v. Dyson® ; Plimmer v. Mayor, §e., of
’Wellmgton‘s), and see Dattatraye v. Shridhar®, This is also
the law in India, with the exception that the pm’ty building ou
the land of another is allowed to remove the bmldlng——T\mayan
V. Bkolagu(“) ' ' -

As to delay in bringing a smb we ag rec with the Ma(h a5 le\
Comrt that it is not in itself sufficient to create an equity in

~favour of the person spending money on the land and to deprive

the owner of his strict rights—Rdma v. Rdja®. Tu thé present
case there are no circumstances creating such an equity, but on
the contrary the plaintiff’s notice to the defendant in March,
1889, informed- him that he (the defendant) was laying the
") P, 3., 1892, p. 348,

(2) 6 Bom, H, C. Rep,, 4. C. J,, 80,
. (3 1. Le R, 2 Bom,, 133,

() 2 Mad, H, C. Rep,, 114,

® L.R., 1H. I#,, 129 at p. 170,
®) I, L. R,, 16 Calc., 252,

()P, 3., 1889, p. 259.

(8) L, R, 9 App. Ca,, 699 at p. 710
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foundations of his new chawl on his (the plaintiff’s) land and
required him to vemove them. The cases velied on by the
District Court are all light and air cases and have no hearing on
the present question. As the rvemoval of the building is op-
tional with the defendant, and is for his bencfit, a mandatory
injunction to the defendant is not the right order to malke.

The decree of the Court below must be, thercfore, reversed,
and an ovder made that the plaintiff do recover the land in
question with liberty to the defendant forthwith to commence
to remove his buildiny on the said land and to restore the pro-
perty to-the condition in which it was when he took possession.
The same to be completed within one year from the date of this
deeree,  In default, the plaintiff to be at liberty to remove the
smne ab the expense of the defendant.  Plaintiff to have his costs
throughont.

ORIGINAL CIVIL.

Dofore M. Justice Starling.

Tun ADVOCATE GENERAL OF BOMBAY, Prarstirs, v. MOULVI
ABDUL KADUR JITAKER axp oTHERS, DEFENDANTS.®

Twenlion—Cheority suil— Defindants’ cosls as between wttoracy end elicnt ordered
out of the churity extate— Charges allowed and disallowel as ugainst estote—
Diseretion of Luiing Master. ¢
Tin suik hrought by ihe Advoeate General at the Instance of relators for the pur-

vose of removing the Qufendants from the position of divectors of a Malomedan

mosgue, and for administration of the property of the mosque, &e., the decree
ordered that the defendants should have their costs taxed as hetween attorney and
elient out of the charity funds,  The attorneys of the defendants accordingly brouwght
in their Bl of costs, and in taxation it was contended that they should be allowed out
uf the charity funds all the swons which the Taxing Master certified they shonld pay
thely nttormeys,

I{efd, that where the Taxing Master deeided that eertain items allowed against
ihie defendants should nat come out of the charity funds, Ids decision counld not be
disturbed,

It does not follow that because a charge is proper to be allowed Detween an attorney
and a elient, that the client, if a trustee, should be allowed that charge out of the
trust funds, ‘

* Suit No. 656 of 1801.
7 22401 '
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