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decree in execution of which the Court sale occurred lhad been
ubtained on the mortua"e———jdmmj V. L//[Jzz/(/(U Sheslyiri v.
;Stl"?ltl(?ﬁl Vus™,

- We, therefore, amend the decree by addmu to the relief there- --

by given a declaration that the plaintiff has a right. to I‘LLOVLP
the amount due on the wortgage by sule of the property in suit,
and & direction that the amoun’g be recovered therefrom "if he
fails to recover it from the defendants Nos, Tand 2; the defendant
No. 3 to pay his owh custs throughout and the- custs of both
appeals: :

Devree u‘mcmlz't!.'
1.1, L, K., & Bow,, 2. @ Ibid, 5

APPELLATE CIVIl.
"Before Sir Cluerles Surgeint, Kb, Chicf Justice, and My, Justice Tulton.
SHIVDAYA'L RAMCHARAN (oricinaz DeveNpaxt No, 2), AI’PLICANT ;
" KHETU GANGU A¥D AN OTEER (OBIGINAL PLAINTIFIS), Ol’l‘O\:E‘TTs

Pleader duly appointcd by @ party to. ‘a swit umuoz‘ deleyate his cuthority t0 ane

ather pleader—Ear-parte devece,

The applicant (defendunt No, 2) was one of bwe defindants in a smL in the Courb of
SmallCauses in Bombay.. He and his eo- -defengdant (defendanty \'o. 1) appointed separate
pleaders (K, and W} o colduct their vase.. ()n the day of lml‘lm" the applieant way

unavoidably unable o be present, and his pleader (K.) being also engaged clsewhere

resuested W, the pleader of the othiér defendant in the svit, to hold his brief and {o
conduct the case- for 'both defendants, W, did so.  A'decree was passed againgt Doth
defendants, ~ The Apphmnt subsequently applied to the ¥ull Court under seckion 37
of the Plcheuu;, Small Causes Court Act (XV of 1882) for a new trial ok the ground

that he had not been represented at the hearing and that the decree -had been yagsed -

against hin exs parté. The Full Court vefused the application, holding that the appli-
La.ut had been represented by a pleadu:, and that the deeree ~against him was not ex
parte. The appellant then '»pphcd to the Hrrh Couxt in its extraordingry Jlllh(llb'
tlon, -, . -

., -

Held, discharging the order of the Fail Coult thab the decree agdinst the nlppliuﬂu[, '
was an eg-parte deeree,. X., whoewas the applicant’s duly a.ppomtul pleader,’

conld nob delegatc his anthority to W., and as the applicant was not bimself present,

‘the decree was éa- -partc. W, was not the duly appointed pleader of the applicant and .

could not, thcchurc, represeut him at the hearing; see swtmn 89 of the Civil J?rocedlue
? Applichtion No. 11¢ of 1894 wnder £he extraordinaly ]tms{lthona
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Code (Act XIV of 1882); Tlu, High Courb sent bagk the case to the bnmll Causes

: Lumt to deal with the application for.n new trial on 1t= merits.

Tms was an applicabion- undel the e\’maouhnm‘y 3uubdlctlou
(section 622 of the Civil Procedure Code, Act XIV of 1882)
against the decision of the Full Court (consisting of C. W. Clntty
First J udge, and M, H, Hakim, Fifth Judee) of the Bomhav Clonrt
of Simall Causes. ‘

The aupphccmt (defendanb N 0.2) was one of two defendants who
were sued by the plaintiffs in the Court of Small Canses at Bom-
bay., The hearing of the case was fixed for the 8th June; 1894,
On that day the applicant was unable to appear,as he was obligéd
to attend in the Presidency Magistrate’s Court, in which one of

the plaintiffs had instituted criminal proceedings against him,

The applicant awd his co- defendant had instructed separate
pleaders to appear for them in Small Causes Court, but when the
case was called on for hearing on the Sth June the applicant’s
pleader (Mr. Kdpadia) being engaged elsewhere, asked Mr. Warden,
who appéa,i'ed as pleader for the other defendant, to hold his brief
and conduet the case on behalf of the applicant, Mr. Warden

- accordingly did so;and on behalf of both the defendants contested

their liability to the plaintiffs’ claim. The Court, however, Ihssed;

2 deerec for the plaintift, Aoa,mst this decrec thedefendant
-applied to the Full Court under section 3G of the Preudeuc;y,

Small Cause Court Act (XV of 1882) for a_new trial and for a

“vo-hearing of the suit, but the Court rejected the applicafion on

the ground that the deeree was not an ew-purfe decree, as
My, Warden hdd M. Kidpadia’s Irict on behalf of the defendant:

The dei’undant now applied to the igh Court unde1 ity ex~
traordinary jurisdiction, contending that the Full Court erred in
law in holding that the decree was ot an e -_pmle decree, aiwd

. that he had no proper oppmtumty of cross~examining the plzunt-

iy’ witnesses, nor of adducmn hig evidence. A rule nist was.

granted calling on the plaintiffy to show cause why the order oi
the Full Court should not be set aside.

Sitandth G Afinkya appeared for the applicant (defendant No.3)
in support of the rule:—Mr. Kdpadia was the pleader duly
appointed by us to couduct our ease. On the appointed day we
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could not attend personally in Court, because we were obliged to
" appear in the Police Court to answer a complaint lodged against
us by-one of the plaintifid. Mr. Képadia, being engaged else-

where, transferred his brief to Mr Warden, who was engag ed hy

onr co-defendant to conduct his case. We had -not given a
~akalatnama to Mr. Warden and had not engaged him; therefore
he could not properly represent us in, the suit, nor had he

received any mstmcbmnq from us in Oonnectlnn with the case.”

Under these cir Cl]]L‘I‘St&ll(‘C‘§ the decrée against ns is an ex-parfe
decree—Blimichirya v. Fakirgppa® ; Hivrd -Ddi v, Hiréa Lil® ;
Rimtahal R v. Rdmeshar Ram(’) .DOJfll Mistree V. Kaupoor
Chundt®,

Jehdngir Dordlji appeared for the oppoﬁents (plaintifffé) to

show cause :—The defendant was properly represented by Mr, -

Warden. Itisan old and established practice in the Bombay
Lourt of Small Causes for one pleader to hold the brief of:
“another pleader, ‘and the practice is allowed by the Judges of
_that Court,  An inveterate practice amounts to a rule of law—
Assur Purshotam v. Ruttonbdi® ; Joyuer v. Weeks©,
Sireest, C. J.:—Mr. Warden was admittedly nob the duly
appointed pleader of the defendant, dnd, therefore, had no autho-
‘ riﬁy., as required by “section 39 of the Civil Procedure Code, to
represent him at the heaving. Mr. Kédpadia, who was the duly
appointed pleader, could not delegate his authority to Mr. War.
~den, and as the defendant was not himself present, the decree
passed against him was an ez-parte one. The Court below was,
‘therefore, wrong in rejecting the defendant’s application to set
aside the decree on the ground that it was not an ex-parte decree.
We think that under these cireumstances we ought to exercise
our extraordinar y jurisdiction and make the rule absolute, dis-
charge the order of the Small Cause Court, and send back the
case for the Court to deal with the apl)lleablon on its merltq.
COS’C\ to follow the result.
Rule made a&soim‘m ‘
O 4 Bom,. 1, C. Rep., A C T, L L. R, 40&].,319.

@ T.T. R, 7 AllL, 538. @) LI, R., 16 Bom., 152 at p, 157,

& I, L. R, 8 AlL, 140, ’ ® L. R, (185)1 2Q, By, 3L ab 11.4*1-
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