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“We must, therefore, make absolute the rule nisi, veverse the
decree of the Mamlatddr, and dismiss the plaintiff’s suit, with
costs on plaintiff throughout.

Eule made alsolute. Decree reversed.

APPELLATE CIVIL,

Before Mr. Justive Jardine and M, Jusics Ringde
IBRAHIMIL 1< AT axp orHERS (ORIGINAL DBFENDANTS), APPELLANTS, 4.
BEJANID JAMSEDJL axp avorarr (ori@inst PLAINTIFFS), REe-
PONDENTS.Y

Feluation of suit—~Suil for vevaunt—8Suit Valuation Jdet ¢ VI of 1887 ), See. §—
Court Fees Aot (VITor 1570), Seca T(it), CL (F), wnd Scec 11—dppcal—Bonbay

Cigdl Conels Aot (XTV of 1869), See. 26— Piractice,

In o suit for an aseoant of partnership dealings, the plaintiffs valued the claim
approximately at Rs, 600, The Subardinate Judge passed & deerer awarding to the
pwalntifls o sum of Rs, 30,833-8-2, The plaintiffs thereupon ymid an additional
sion 13 of the Court Fees' Aect (VI of 1870}, The
defendants appesled to the High Cowrt from the deeree of the Subordinate Judge.
The plaintiffs atjested that the appeal lay to the District Judge, and nob to the
High Court,

Held, that the valu

-appeal, therefore, Iny

court foe of s G600 under se

of the subjeci-maiter of the suit exceeded Ts. 5,000 ; the
tiwe Hirh Court under section 26 of Act XIV of 1369,

Arrean from the decision of Rdo Bahddur Chunildl Manekldi,
First Class Subordinate Judge of Poona, in Suit No. 387 and 1888.

The plaintiffs sued for an account of partnership transactions
Trom 1886 till the date of its dissolution on 13th December, 1887,
and to recover what might be found due to them as their share
ot the profits.

"~ Appeal No. 6 of 1593,

The Jefendunt preferred an application vader the extraordinary jurisdiction, and
whtained o yule aisi requiving the plaintiff to show cause why the order of the
Maomlatddr should notbe set aside on - the gronnd (infer aliay that the Mamlatddr
had no jurisliction to entertain the suit, a3 the plaintif was not in actual possession
«f the lands within six months before the institution of the suit,

Viisudeo G. Bl lirkar appeared for the opponent {plaintiff) to show cause,

Nagiudix T Marphatic appeared for the applicant (defendant) iu support of the
mle,

The Court (Parsuns and Telang, 55,3 pussed an order discharging the rule with
wosts.  13th Septemhor 1892, '
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1893, The plaintiffs valued their claim ab Rs. 600, alleging that it

Tena'smsre  was impossible for them to state the exact amount of their share

Is‘j}"“” of the profits before the accounts were taken, and undertaking
BEIANII to pay additional court fees if more were found due to them.
J AMREDIL.

The suit was filed in the Court of the First Class Subordinate
Judge of Poona.,

The Subordinate Judge passed a decree awarding to the
plaintiffs a sum of Rs. 30,830-8-2. '

The plaintifis thereupon paid an additional court fee of Rs. 300
under section 11 of the Court Fees” Act (VI of 1870).

The defendants then appealed to the High Court from the
deeree of the Subordinate Judge.

The respondents (plaintifts) took a preliminary objection to the-
appeal, contending that tle appeal lay to the Distriet Court and
not to the High Court.

Ganpat Saddshiv Rdv for the respondents (plaintifs) -—The
appeal in this case lies to the Distriet Court, aud not to the High
Court—Act XIV of 1869, sec. 26. This iy a suit for au aceount.
The claim was valued at Rs. 600 for purposes of court fees.

~ That valuation must, therefore, be taken fo be the valuation of
the sult for purposes of jurisdiction also.  Section 8 of Act VII of
1887 applies to thic case; wnder that section the valmation for
purposes of jurisdiction is the sawe as the valuation for purposes
of comrt fees: sce Khushdlehand v. Nagindds®; Bhagwantyii v,
Melta Bdjurdo®; Gulibsingjt v. Lukshiansing/i®; Bal Pormado
v. Bds Monegapri®,

P. P. Klharve for appellants :—7The suit was no doubt valued
in the Court below at R« 600. But thabt was merely a nowi-
nal valuation of the subject-matter of the suit. The real valn-
ation was Rs. 30,830-9-2, which was the sum ultimately found
due to the plaintiffs, and upon which they have paid additional
court fees under section 11 of Aet VIT of 1870. That beiny
s0, the value of the subject-matter of the suit i more thawm
Rs. 5,000, and the appeal lies to this Court.

4 L L, R, 12 Bowm., 675 at p. 677. G 1hid, 100,
&) LT Ra, 18 Bom,, 40, o) Lhid, 207,
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Janpive, J.:—The plaintiffs sued foran account in the Court of
the Subordinate Judge of the First Class. Under the Court
Fees’ Act, VII of 1870, ,section 7 (iv), clause (f), they valued
the relief sought at Rs.600. This valuation is subject to the
provision of section 11— Govandds v. Ddydbhai®—swhich sec-
tion distinguishes the “ fee actually paid” on the plaint and “the
fee which would have been payable had the suits comprised the
whole of the profits or amount ™ decreed. The decree ohtained
Ly the plaintiffs was for Rs. 80,830-9-2, and they have paid the
additional fees under section 11 in the Court of the Subordinate
Judge. - On the defendants appealing to this Court, objection is
taken that section 25 of Act XIV of 1869 does not apply, and
that the appeal lics to the Distriet Court.

This objection is urged in the following argument. The case
comes under the Suits Valuation Act (VII of 1887), section §,
being one to which these words apply : “ where in suits * %
court fees ave payable od valorem under the Court Fees' Act,
1870, the value as determinable for the computation of eourt
fees and the value for purposes of jurisdiction shall be the
same.””  The valuation, however insufficient, stated by the plaint-
iffs at their option on the plaint governs the valuation of the,
defendants’ appeal, section 11 of the Court Fees’ Act being
ignored. By parity of reasoning the optional valuation of the
plaint, no matter what greater amount may be awarded them
by the decvee, determines the forum of the appeal by the defend-
ants, because that optional and preliminary valuation must be
treated as the only value of the subject-matter in interprot-
ing the words of section 26 of Act XIV of 1869, which gives
an appeal to the High Court “in all suits ¥ *  of which the
amount or value of the subject-matter exceeds Rs. 5,000 The
cases of Khwshdlehand v. Nagindis®, Bhagrvantrai v. Mehta Boju-
rao®, Guldbsingfi v. Lakshmansingii™®, where the Subordinate
Judge had diswissed the suit, and Bdi Verunda v. Bii Mane-
gavri®, where he rejected the plaint, were cited in support of
the above propositions. '

@ L L. R. 9 Bom,, 22, @ L, L. R., 18 Bom., 40.

& L L. B, 12 Bom,, 670 at p. 677, (& Ipid. 100.

©) Ipid, 207.
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‘We are of opinion that those anthorifies do not touch the
present case, where the plaintiffs have been successful. The
argument that the first optional and uncertain valuation is fo
determine the eourt fee in appeal, and thereby the jurisdiction of
appeal, is not supported by any authority. ~Section 7 (iv), clause
(1), of the Court Fees’ Act refers to the relief sought in the memo-
randum of appeal as well as to that sought in the plaint, while
section 8 of the Suits Valuation Act deals only with suits. The
word “ determinable’” in section 8 of the Suits Valuation Act
applies as much to the final and exact and judicial determination
made under section 11 of the Court Fees' Act as it does to the
inexact and ec-parfe valuation in the plaint. “ What primé
Jacie deteymines the jurisdiction is the elaim, or subject-matter
of the claim, as esthnated by the plaintitt”—Lakshman v. Babdji®,
But on principle as there explained this determination primd
focic may, if unreasonable, he rejected. If, e. 4., the present
plaintifts had becn awarded Rs. 6,000, and then appealed on the
ground that Rs. 30,000 were due to them, it would be unreason-
able of them to value the relief sought in the memorandum of
appeal as only Rs. 600, the valuation in the plaint.

The jurisdiction of appeal is determined by Act XTIV of 1869,
and depends on the amount or value of the subject-matter,
which last term is treated in the above decision as nmeaning the
amount demanded : which, as we have seen, 1s, even in a suit,
not necessarily commensurate with the amount of eourt fees paid
on the plaint. What the plaintiffs in this account-suit de-
manded was the amount that might be found due to them; and
so long as they claim the Rs, 30,830-9-2 decveed to them, they
cannot be allowed to say that the subject-matter is only Rs. 600
in value. The relief now sought by the defendants in their
memorandumn of appeal is wmore in valne than Rs. 5,000. The
Court of appeal is not bound by the decision of the Court helow
as to the stamp on the plaint—Motigavri v. Pranjivandds®, and
under any view of the circustances, the judicial valuation for
cowrt-fee purposes under section 11 of the Court Fees® Act is the
best valuation of the subjeet-matter of the sujt. The Couwrt,
therefore, holds that this appeal lies here. ' e

& 1, T R, 8 Bow,, 31 at p. 33. @) L 1L R., 6 Bom., 302 |
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Ra'wapE, J. :—J concur. The preliminary objection raised by
the respondents’ pleadertas to the jurisdiction of this Court to
entertain the appeal appears to me not to be supported by the
record of the case. The plaint in this case stated that as the
exact sum due to the plaintiffs on account of their shave of the
profits could not be ascertained until the accounts were properly
taken, plaintiffs valued the relief claimed by them at a nominal
figure of Rs. 600, and they offered to pay additional court fees
on whatever sum might be found due. The Court of the First
Class Salordinate Judge alone had jurisdiction in the matter of
this suit, whether the claim was valued at Rs. 800, orr whether
it was valued at & higher figure than Rs. 5,000. There was,
therefore, no oceasion to value the claim at any particulay figure
for purposes of jurizdiction. A nominal valuation was made of
the subject-matter, and plaintiffs expressly undertook to supply
the deficient stawmp duty.  Plaintiffs evidently claimed a fur lar-
cer sum than Rs. 5,000, for it appearsthat for the first two years
for which accounts were made, they had received Rs. 17,000 as
theiv shure of the profits. As a matter of fact, the Subordi-
nate Judge found that plaintiffs were entitled to recover more
than Rs. 30,000 for their share of the profits for the two ycars
covered by the suit. The judgment was pronounced on 22nd
December, 1892, about the time that the Court was to close
for the Christmas holidays. When the Court opened again,
plaintiffs paid up on 3rd January, 1803, the deficient court fees,
and the decree taxed plaintiffs” costs including the additional
court fee of Rs. 900 paid on 3rd January, 1893, A further
supplemental oxder about costs was wade on 23rd January, 1893,

Tt is plain from these details that the suit was treated all along
by the parties and the Court asa suit the subject-matter of

which exceeded Rs. 5,000 in value, and an appeal from a decree,

awarding Rs. 80,830 in such a suib obviously lay to the High
Court under section 26 of Act XIV of 1869. The authorities
relied upon by the respondents’ pleader in support of his econ-
tenﬁdn have, therefore, no application in the particular circum-
stances of the present case. It is only in certain classes of suits,
and even in those cases ,where court fees are ch&rgéd ad mlnrem{
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1895, that the valuation for the computation of court fees is the same
m}fﬂimu as the valuation for purposes of jurisdivtion. This rule does not-
ek apply to account suits such as the present, where the subject-

.
wﬁ_‘“;;’:ﬂ’f;]. matter of the claim admittedly exceeded Rs. 5,000 in value,

The appeal in such cases lies to this Court, and not to the
Distriet Court,

APPELLATE CIVIL.

Defore Mr. Justice Jardine and My, Justice Rinade.

1895, KRISHNA'CHA'RYA (onreivat DernNpant No. 2), Areerians, o.
Januury 28, LINGA'WA {onicinaLl Praixerer), BespoNnENT.*
Possession—Fjectment—"T1tle by posscssion—Mamlatddr—EFinding by Mdmlatdir
as to possession—Subsequeat contrary finding by etwil Cowrt— Mdam latddr's order
net conclusive—Suit by party ageinst whom Miamlatdidr's order made—Limitae
tion.

The plaintiff brought this suit'to recover possession of certain land which had
belonged to her nephew, and of which after his death in 1878 she had assumed the
managewent, In 1881 she brought a possessory suit against the fivst defendant n
the Mamlatddr's Court, which suit was dismissed in January, 1885, the Mamlatddr
liolding that she had not heen in possession. In a civil suit, however, whic
{pending the proceedings in the Mimlatdir's Court) she had filed against the fir
defendant in the Court of the Subordinate Judge of Haveri, the Judge found that
she had been in possession since 1880, and awarded her damages against the fivst
defendant (who was held to be her farm servant) for crops which  had been taken
away by him. In 1B87 thesccond defendant as mortgagee from defendant No, 1
obtained a decree against plaintiff in the Mimlatddr’s Court awarding him pos-
session of the land, and in execution of that decree the plaintiff was dispossessed
in December, 1887,

In 1890 the plaintiff filed this suit to recover possession and for mesne profits
since 1887. The defendaut pleaded that the plaintiff had no title to the land and
that the suit was barred by limitation, inasmueh as the plaintift had not hrought a
suit to establish her vight within three years after the Mamlatddr's order in 1385
dismissing her possessory suit.

Held, that the Mamlatddr's oxder of January, 1885, had no conclusive offect and
was rendered ineffectual by the subsequent deerce of the civil Court : and aé bt.h&
plaintiff continued in possession, notwithstanding that order, down t:) 1887, the
present suit was not barred by limitation, and neither her remedy n i

no or he
the land was extinguished. ’ e

* Becond Appeal, No, 827 of 1893,



