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FULL BENOH

API’ELLATE CIVIL

Tefore Sir Chawles Savgent, K., ’/ne;}‘ Justzc e, and Mr., Justice Fearran and’
My, Justice Fulton.

GOMA anND ornres (ORIGINAL DEFENDANTS), APPLICANTS, v.
NARSINGRA'O (0BIGINAL PLAINTIFT), OPPONENT.*
_ﬂi’(i;nlaz‘/](ir.:," Act (Bom, det IIT of 1876), Sees. 4, 15, C1. (), and 18— Landiord
and tenani— Dispossession of tenant—DPossessory  suit by 71‘71d707‘d—Passcssim;
" on behalf of landlord.

A landlord who las let out his land to tenaats cannot, on the tenants being
dispossessed, bring a possessory suit in the Mamlatdar's Court under the provisions of
the Mimlatddirs Act (Bombay Act-ITT of 1876).  The tenants cannot be said to be
in possession ‘‘on behalf ' of the landlord under section 15, clause (a), of the Act

* Application No. 123 of 1894 under the extraordinar ¥ jurisdiction.
+ Sections 4, 15, clause (), and 18 of the Mamlatdirs” Act (Bombay Act 1IT of

1876) are as follows—
4. Tvery Mimlatdir shall preside over a Court, which shallbe called a Mdmlat-
dar's Court, and which shall have power within such territorial limits as may from
tlme to time be fixed by the Governor in ‘Couneil to give immediate possession of
dands, premisces, trees, crops, or fisheries, or of any profits of the same, or to restore
the use of water from wells, tanks, canals or waber-courses to any person whe shall
have heen dispossessed or deprived thercof otherwise than by due cowrse of law,
or who Shall have hecome entitled to the possession or restoration thercof by reason
of the determination of any tcuancy, or other right of any other person in respect

thereof.

The said Court shall also have power within the said limits, when any person is
disturbed or obstructed, or when an attempt has been made to disturb or obstruct
pny person, in the possession of any lands, premises, crops, treesor fisheries, or in
the nse of water from any well, tank, canal or water-course, or of the use of roads
or customary ways to fields, to issue an injunction to the person causing, or whe
has attempted to cause, such disturbance or obstruction, requiring him to refrain
from causing or attempting to canse any such further disturhance or obstruction.

Tt no suit shall be enterbained by o Mamlatdir’s Court unless it be brought

within six months from the date on which the cause of action arose.
" ¥ E) » *

15. On the day appointed the Mamlatddx shall proceed to hear all the evidence
that is then and there hefore him, and to try the following issues, viz, :—

{e) 1 the plaintiff avers that he has been wnlawfully dispossessed of any prmr
perty or deprived of any use :—

(1) Whether the plaintiff or any person on his behalf or through whom he claims
was in possession or enjoyment of the property or use claimed up to any time within

aix months hefore the snit was filed,
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AppricaTION under the extraordinary jurisdiction of the High

Jourt (section 622 of the Civil Procedure Code, Act XIV of 1882)

against the decision of Rép Séheb Bipurdv Jandrdban Shrotri,

Mémlatddr of Koregaum in the Sétdra District.

This was & possessory suit brought by the opponent (plaintiff)
Narsingrdo against the applicants (defendants) under the Mémlat-
qd4rs’” Act (Bombay Act III of 1876). He alleged that he had let
the land in dispute to his tenants under a rent-note executed by
them to him for ten years; that the defendants took wrongtul
possession of the same from his tenants; that as it was inconve-
nient for the tenants to file the suit he himself filed it, and that
the tenants were cited wus witnesses on his behalf.

The following is the translation of a portion of the rent-
uote :—

MThis land we took in our possession ahout fifteen days ago agreeing to cultivate it
for ten years from this year. So we shall $ill the land and take all the crop in it,
We shall pay you rupees forty-five in vash by two Government instalments (that is,l
at the time when the instalments of assessment are paid to Govermment) without
remission. We shall take your receipt. We shall keep in repairs the boundaries and
the boundary marks, You shall pay the judi and the local fund for the land. *

ie%  There are two mango trees and three bgbul trees on the land. We shall
take cave of thewm. If the mango trees bear fruit, we shall take onc-third  pard of
them and give a two-thirds part. We will not cut any tree, &e. We shall thus
¢uttivate the land for ten years and in the eleventh year we shallxestore it to yon,”

The Mdmlatddr found that the land was in the plaintiff’s pos-
session and that the defendants wrongfully obtained possession
within six months before the instibution of the suit. He, there-
fove, passed a deeree for possession in plaintift’s favour.

The defendants applied under the extraordinary jurisdiction on
the grounds (éunler alic) that the Mamlatddr had no jurisdiction to
entertain the suit, and that the plaint itself having disclosed that

{?) Whether the defendant is in possession at the time of the suit, and if so
whether he obtained possession otherwise than by due course of Jaw.
M “* #* ¥ Py
& r ” — ... P - ‘e .
18. The party to whom the Mimlatddr shall give immediate possession; or
vrestme.a. usge, or in v.rhose favour an injunction has been grinted, shall continue in
possession or use until ousted by a decree or order of a Uivil Court,
* #* = * e
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persons other than the plaintiff were in actual possession, the sui
ought to have heen dismissed. A rule #ist was issued calling
on the plaintiff to show cause why the decision of the Mamlat-
dar should not be set aside,

- Macpherson (with Gangdrdm B. Rele) appeared for the opponent
(plaintiff) to show cause.

Lang (Advocate General) with Bdldji Abdgi Bhdgvat appeared
for the applicants (defendants) to support the rule.

The Court (Sargent, C. d., and Fulton, J.) referred to a Full
Bench the point as to the Mamlatddr’s jurisdiction to entertain
the suit at the instance of the plaintiff who wasnot in possession.
The case now came on for agument before Sargent, C. J., Farran
and Fulton, JJ.

Macplerson :—We submit that the Mdmlatddr had jurisdiction
to entertain the suit, and that his decision is correet. When a
tenant is dispossessed it is virtually the landlord whois dispos-
sessed, because a tenant derives possession through his landlord.
The first paragraph of section 4 of the Mdmlatdsirs’ Aet is that in
the case of a possessory suit the plaintif need not be in actual
possession at the time of dispossession, the language used being
“give inmediate possession of lands, premises, trees, erops, fisheries,
or of any profits of the same.,” Rent is profit of theland; andeven
supposing that rent is not profit, still under our rent-note we arve
to pet the fruits of the mango trees standing on the land. We
are thus entitled to the profits of the land, and that being so, o
sult was clearly within the Mémlatddr’s cognizanca.

[FARRAN, J. :—The first pavagraph of section 4 empowers the
person who is entitled to immediate posscssion to bring the suit.
You are not entitled to possession, becanse under the terms of the
rent-note the tenants are to remain in possession for ten years.]

Our connection with the land is not wholly severed because
under the rent-note we are entitled to the profits of the land in
the shape of mango fruits. It is our intercst to see that the te-
nants continue in possession of the lands and also give us the
produce or profit in addition to the rent. Our contention is fur-
ther strengthened by the second paragraph of the seetion. That
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P . . o
paragraph velates to suits for injunctions, and therein the words 1895,

“any profits of the same ”” are omitted. The omission indicates Giowa
N . . . .y ) . .
that in a suit for injunction the plaintiff must be in actual Niuswvepio,
L3

possession~—~Desai Mitldbhai v. Keshavbdi® .

Section 15 of the Mémlatddrs’ Act has Jaid down certain sets
of issues to he raised in cases of possession and in cases of in-
junetion, The issues which relate to suits for possession also
contemplate the case of the plaintiff who is not in actual posses-
sion, because the words are “ whether the plaintiff or any person
on his hehalf or through whow he claims.”

We contend that possession of the tenant is possession on be-
half of the landlord, and that a suit instituted by the landlord for
recovery of possession when his tenant is wrongfully ousted can

- be maintained in the Mdmlatdar's Court under the provisions of
the Mamlatddrs” Act,

Lang {Advocate General) :—A possessory suit in the Mdmlat-
ddr's Court at the instance of a person who was not in actual
possession at the time of dispossession canunot lie. A mortgagor
out of possession cannot bring a suit to recover possession of the
properby when the mortgagee in possession is ousted by a third
party. It has been held that the possession of the mortgagee

115 not possession on behalf of the mortgagor—&handerao v.
Narsingrao™.  Similarly, possession of tepnants cannot be pés-
=ession on behalf of the landlord within the requirements of the
Mdmiatddvs” Ack. A person in possession on behalf of the plaintiff
means a person who is in possession with plaintift’s permission
such as his servant or agent. The question whether the landlord
can bring a suit for possession when his tenant is ousted, has
been deeided, and it has been held that he cannot - Folira Ul
Dida v, Bai Jeed™,

The judgment of the T'ull Bench was delivered by

Sareext, C. J:—The MAmlatdir bas found that the plaintiff
was in possession of the land in dispute by his tenants to whom
he alleged he had letit for ten years. The question referred to us
is whether such constructive possession is sufficient to give the

LT, R, 12 Bom,, 419 ab p, 421,
& P. J., 1804, p. 130 I, L, R,, 19 Bom., 289, & 2bid, p, 217,
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plaintiff the power to invoke the aid of the Mimlatddr's Court
in the event of the tenants being dispossessed,

The issue which the Mémlatddr has vo try where the plaintiff
avers that he has been dispossessed, is, as provided by section 15,
clause (s), of the Mdamlatdirs’ Act II1 of 1876, “ whether the
plaintiff or any other person on his behalf or through whom he
claims was in possession.””  The real question, therefore, for con-
sideration is, whether the tenants can be said to be in possession
on behalf of their landlord.  Now, no doubt, the owneris deemed
to be constructively in possession through his tenants for certain
purposes. Bub the tenants cannot be properly said to be in posses-
sion “on behalt ” of their landlord. The expression in its plain
and natural meaning refers to actual possession by a servant or
agent, such as a steward or bailiff, and that this was the mieaning
in which it was intended to be used, derives confinnation from see-
tiou 4, which shows that the object of ereating the Mamlatdér's
Court was to give “immediate ” possession, and also from the
language of section 18 which implies that the plaintiff, if snceess:
ful, 1s to beput into immediate possession which is tocontinue until -
the plaintiff is ousted by a decree of the Court. The policy of the
- Act seems to have been to afford summary rvelief to the same
persons as would have been entitled to sue in ejectment, that is,
the persons legally entitled to the actnal possession.  We wmust,
therefore, hold conbrary to what would appear to have been held
in Civil Application No. 81 of 1882, that the plaintiffs were
not entitled to sue in the Mdmlatddr’s Court.

(1) Givil Application (under the extraordinary jurisdiction) No. 81 of 1882:—

This was an application under the extraordinary jurisdiction (section 622 of the
ivil Procedure Code, Act X1V of 1882) against the decision of Ruo Siheh Jandvdan
Ekndth, Mamlatdir of Niphad in the Nasik District.

Plaintiff Gopala Mahddu Fili brought a possessory suit in the Mamlatdir’s Court
ander the Mamlatdars’ Act (Bombay Act JII of 1876) against one Bhimdji Jaydji
Patil and three others, In order to prove that he was in possession of thelands in
dispute the plaintiff produced three rent-notes, Exhibits A, B, €, passed to him by
the tenants to whose possession obstruction was cansed by the defendauts, The
M dmlatdir found that the possession of the tenants was the possession of the Iand-
lord {plaintiff), and that obstruction to the tenant’s possession was ohstruction to the
landlord’s pogsession,  He, therefore, allowed the claim
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“We must, therefore, make absolute the rule nisi, veverse the
decree of the Mamlatddr, and dismiss the plaintiff’s suit, with
costs on plaintiff throughout.

Eule made alsolute. Decree reversed.

APPELLATE CIVIL,

Before Mr. Justive Jardine and M, Jusics Ringde
IBRAHIMIL 1< AT axp orHERS (ORIGINAL DBFENDANTS), APPELLANTS, 4.
BEJANID JAMSEDJL axp avorarr (ori@inst PLAINTIFFS), REe-
PONDENTS.Y

Feluation of suit—~Suil for vevaunt—8Suit Valuation Jdet ¢ VI of 1887 ), See. §—
Court Fees Aot (VITor 1570), Seca T(it), CL (F), wnd Scec 11—dppcal—Bonbay

Cigdl Conels Aot (XTV of 1869), See. 26— Piractice,

In o suit for an aseoant of partnership dealings, the plaintiffs valued the claim
approximately at Rs, 600, The Subardinate Judge passed & deerer awarding to the
pwalntifls o sum of Rs, 30,833-8-2, The plaintiffs thereupon ymid an additional
sion 13 of the Court Fees' Aect (VI of 1870}, The
defendants appesled to the High Cowrt from the deeree of the Subordinate Judge.
The plaintiffs atjested that the appeal lay to the District Judge, and nob to the
High Court,

Held, that the valu

-appeal, therefore, Iny

court foe of s G600 under se

of the subjeci-maiter of the suit exceeded Ts. 5,000 ; the
tiwe Hirh Court under section 26 of Act XIV of 1369,

Arrean from the decision of Rdo Bahddur Chunildl Manekldi,
First Class Subordinate Judge of Poona, in Suit No. 387 and 1888.

The plaintiffs sued for an account of partnership transactions
Trom 1886 till the date of its dissolution on 13th December, 1887,
and to recover what might be found due to them as their share
ot the profits.

"~ Appeal No. 6 of 1593,

The Jefendunt preferred an application vader the extraordinary jurisdiction, and
whtained o yule aisi requiving the plaintiff to show cause why the order of the
Maomlatddr should notbe set aside on - the gronnd (infer aliay that the Mamlatddr
had no jurisliction to entertain the suit, a3 the plaintif was not in actual possession
«f the lands within six months before the institution of the suit,

Viisudeo G. Bl lirkar appeared for the opponent {plaintiff) to show cause,

Nagiudix T Marphatic appeared for the applicant (defendant) iu support of the
mle,

The Court (Parsuns and Telang, 55,3 pussed an order discharging the rule with
wosts.  13th Septemhor 1892, '
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January 28,



