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Bafore M, JW'E Jardine and Mr. Justice Ranade,
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Verdict (fjtlr‘J-—Sj)(*nz{LZ cdict—Mur der—_( u?pabh Tomicide— Grate anrl sudden

— waf proving loss of self-control on accused
provocation—Loss off‘wm ol—Burden of } 7 f setf-

— Penad Code (Aot 2V of 1860Y, Secs, 299 and 800—Criminal Procedure Code

(Aot X of 1863) S’“ 238, 303 and 307~—High Court's power of interfering. with -

the wor dmt of a iV
The zochsed w fricd for murder. 'lhc firsh verdich of the jury was « glnlty of
murder ander o and sudden provocation.” The Sessions Judge told the jury that it

was their duty.”

cof guilty or 1w amlty.
guilty,” Tha'“d"" considering this verdict to be perverse, referred the case to the

High Cou-r*“d'“r section 307 of the Code of Criminal Procedure (Act X of 1882),

The jury, therefore, brought in a second verdiet of “ not

Ecl([‘{{t the diseretion wweu to the jury after the first verdict was frrong as the

fate £ ‘andex soction 238-0f the Criminal Procedure Code (Act X of 1882). Althouﬂh

tor cousidering the question of provocation, to réturn a simple verdict
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Mgu was only one of murder, the jury had a right to bring in a verdict of culs
i

e hommdc, if there was grave and sudden prov ocation 0 as to deprive the prisoner
of the power of self-control,

: Hch, also, that the jury were not bound to find a snnpl(. vcuhct of guilty or not

guilty, - They mmht Lave found a speeial verdict, or findings on matters of fact Tto

which the Judgo appiies the law,
Hag, also, that the first verdict was o verdiet of murder, as thc jury aid not nud
that thc pl‘,ovomtion Lad destroyed the power of self-control.

Tt is not a necessary consequence of anger, or other emotion, thut the power of self-
control shonld he lost, Exeept where unsoundness -of mind” or xeal fear of instant
death 15 proved, the Dressure of temptation is no exeuse for hreaking the law,

Held, lastly, that the High Oourb will not interfere with the verdiet of a jary unless
it is shown to be clearly and manifestly wroug.

A vordict onght to bb considered a proper gnd nota pu\zem Vel&wt if it s one which
roasénable imen mwht find on the facts in ev1d011c0.
. Queen-Bmpress vo Ddda Anna1) and Quoew-ﬂnrpyjcs.é v. Magapldl(®) followed. .

Tris was'a reference under section 307 of the Codé of Crimi-

nal Procedure (Act X of 1882) by G MoCorkell, Sessions J udge-

-of Ahmedabad, in the case of Qz(een-Empiess v. ..DGUJL.

. The accused was charged with the murder of "hm wife under
section 302 of the Indian Penal Code, '

 # Criminal Referencs, No, 94 of 189a. 3
@ L L. R.,la Bow,, 452, '@ L, LRy 14 Bomyy 115

.
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sshould be onc of acquittal, but if they find that ther .

“sudden, as & plea in abatement of his offence.
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.The reference was made under the follo wing cir cumstances -

“QOn the 1etu1n of the jury into C;ou«lt the foreman stated
that they were unanimously of opmlon that the accused was
guilty of murder under grave ¢ and sudden Irovocation

¢ The Court pointed out that such o \'Gldlx?t could "not be ac-
cepted, and that the jury were bound to find -. _simple verdich of
guilty or not guilty. That, if they were of opinic 4 .0 there was
such grave and sudden provocation as the law allow, their verdick
s
» is an absence
of such grave and sudden provocation, thcn theu Veidict should
be one of guilty. .

“The Court then read over the tw accounts of txe kllhnn‘
given by the accused in his confession of the 12th May and iu
his statement before the Gommitting Magistrate, and poin. \d out
to the jury that, assmumning that there was provocation, i
neither grave nor sudden,” and it was actually created by ..'C
actions and conduct of the accused himself, Before the Com-_
mitting Magistrate, the accused practically admits that he had

misbehaved with his. mother-in-law, and, therefore, he was de-

barred. from plcaudmﬂ that provocation, Thowsoever grave and

“The jury again retived for five minutes and came into Court,
and through ‘their foreman delivered a ‘unanimous verdict of
‘notb guil’oy.uJ This verdict is, in my opinion, so clearly perverse,
that I feel bound to refer the-case to the High Court under sec-

tion 307, Criminal Procedure Code” (Act X of 1882). .

The reference was heard by & Division Bench (Jaldme and
Ranade, JJ.).

o Rdo Saheb V;fs‘chchv J. Kirtikar, Government Pleader, for tﬁe-
rowu., . :

Hormayi C. Coyaji for the accused

JARDINE, J.:--The jury by unanimous verdict acquitted the’

“prisoner of muldel, the only charge made against him, The
-Sessions Judge considered thiy verdict to-he clearly perverse, and,

therefore, submitted the case for the disposal of the High Court

.-undex gection 307 of the Code,_ of Crnnmal Plocedme. Before
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dealing with the facts as a jury, we haveas Judges to make some
remarks on procedure. The jury were not bound to find a sim-
ple verdict of guilty. or not guilty. They might have found a
special verdict, a string of facts, as in Reg. v. Dudley®, to which
the Judge applies the law. The option is theirs, not his. This
is clearly laid' down in Queen-Empress v. Ddda Awnae®, and
again in Imperatriz v. Abdul Razak®, a case from the Consu-
‘lar Court at Mombassa in Africa. The verdict first returned
was “guilty of murder under grave and sudden provocation.”
This was, in terms, a verdict of murder under the Indian
Penal Code, as the provocation does not reduce the offence to
culpable homicide unless it destroys the power of self-control,
a fact which this verdict did not find, If a man acting in cold
blood slays the man who has given him grave and sudden pro-
vocation, the homicide is murder. The verdiet does not affirm
eitherthat the person prov oking was the person-killed. Still as
the jury in the second verdict acquitted of murder, it may be
supposed that they meant at first that only culpable homicide had
been proved. This would have been made clear if the learned
Judge had questioned them under section 303, Upon their find-
ing a verdict of culpable homicide, which is punishable more
severely where there is an intention o kill thanin other cases,
it would-have been. the duty of the Judge to ascertain from the
jury if there was in their judgment such an intention. Killing
by eriminal negligence or gross want of skill is different in its
quality from killing with intention to kill, caused by grave pro-

vocation, suddenly given by the person who is killed.  See’

" Criminal Ruling No. 67 of the 27th November, 1830, on section 30%
of the Penal-Code. The learned Judge also appears to have told
the jury that their duty after considering the question of provo-
cation was only to acquit or conviet of the charge of murder.
This direction was wrong. The present is a case falling within
section 238 of the Procedure Code, which says: “ Whena person
is charged with an offence, and facts ave proved which reduce it
to a mihor offence, he may be convicted of the minor offence,

a,lthourrh he is not charged with it If the j jury found as a fact
that the person killed had given grave .and sudden’ provocation

.1 14 Q. B, D, 273, ) L L, R, 15 Bon, 452
@) Cr, Rulings for 1894, No, 42,
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50 as to deprive the prisoncr of the power of sclf-contlo] they as
the judgesof the faets had a right, where the -only -charge was

murder, to.find a verdict of culpable homicide.

Before approaching the merits T vefer again to Dide Annd's
case and to (Quecn- Lm[nebs V. 1l/anza”), as showing the settled
practice of this Court not to interfere with the verdict of a jury
unless it is shown to be (,luuly and manifestly wrong. These
are the words in Queen-Lmpress v. Minia; which Sargent, C.7,,
adopted in Ddda Anna’s case.” T sat in hoth, and it is well known
that in my“opinion‘; in which Mr. Justice Rinade has in sundry
cases concurred, a verdict, whether correet or not, ought to be
considered a proper and not a perverse verdict, if it is one which
rcasonable men might find.  The case ought not to come before

this Court under section 307 unless the Judge disagrees so com-

pletely with the jury that he considers it necessary for the ends

.of justice to submit the case. This view taken in Imperatriz v,

Bhawdni®, by Westropp, C. J., and Melvill, J., was adopted in
the Code of 1882, There are many cases where two juries, both

- composed of reasonable men, -unswayed by any prejudice, may

take different views, exactly as two Judges may differs One kind
of mind morereadily believes in testimony, more readily draws
inference of crime. Another kind of 1nind hesitates to beliéve,
pauses and gives the henefit.of doubt. Each drawson ifs experi-
ence of life; and thus we find wide differences between Judges
and jurics, between the Judge that tries the ease and the Judgés
of appeal.. In crimipal cases such things as confessions, the
testimony of accomplices, the possession of stolen property, are
weighed in, different scales by different minds. The same oceurs
in civil cases ; v. 7., Whére indiscreet familiavitics of a married
woman arc proved, arc they evidence of adultery? A harshly
judging set of men might say yes. A more lenient or cautious
jury might say no ; but if you allowed a new trial in the one case
you would have to do the same in the other, as the Judge Ordinary.
points oubin Getltin v. Gethin®, and so you would never (Tet to
finality, Dida Anna’s case is asample where two different Sessions
Judges differ from two different juries, and on the veference,
T LR, 10 Bom, 497. @ I, T Ry 2-Bom,, 525,
<) 28, aud 1., 500, : :
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under seetion 807, the t\vo J udﬁ‘es of tha Hmh Coutt differ, and
ab length a third Judge demdeq the matter. (The ‘Judge then
read from report of Gethin Y. Gelhin.)

In the present case the Judge and jury were agreed that the "

prisoner Devji killed bis wife Bai Lakhshmi, who was then cight

months with child. The question whether he intended to kill-

her was not agked, but as the medical witness deposes to fracture
of the skull and many cutting and punctured wounds, and thab
"these i injuries could not have been self-inflicted, it is easy for this
Court to hold that the prisoner had an mtentmn te kill. The
difference between the Judge and the jury was on the question
whether some provocation given by Lakshmi was grave and
sadden. The answer in the complete absence of any witnesses
-has to be gathered from the. virious statements made by the
prisoner to the tribunals. The Judge read them over to the jury
and pointed out that in his opinion the provoeation alleged by
the pnsoner was nob grave nor sudden ; and ﬂmt whatever it was,
he had provoked it Limself by misbebaviour with his mother-
in-law, which we think cannot be treated in the evidence as an
‘ineident forming part of the homicidal transaction, as it Lelongs.
to quite a different time and place. " Texclude from consideration
as evidence some statements made by the prisoner to the police
that he wag bLe murderer, as 1nadnnasxble under the. ruling in
: chemz-Emﬂ)a% v. Ndne), as ¢onduct or otherwise, I thmk the
Judge rightly states the cffect of the evidence to bo that some
time.abouf 4 ». 3. on the 11th May last, Lakslnm was heard crying
inside ’ohen' honse, where bebween 5 and.6 A, the prisoner Devji
was found by the police alone and in bloody clothes with her
dead bod; , the {ront door being locked from the ingide, Ou the
12th May, he made a confession thab just Yefore the pohce came
‘he had struck his wife on the head with a pound weight, a knife,
and a sickle, and that he was caught in his bloody clothes after
the police had got the dooxr opened which he had locked from
the inside. He said he had given these deadly i injuries, because

he was-enraged at some foul abuse Lalkshmi gave hiin ab the time,

- He aecounts for the abuse Ly a long- sfmy Fe and his wife had

paid a visit to V1snf\,0*zu' : he sent his wife home and stayed with
YT, T, I, 14 Bom., £60,
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~ her mother. - He was taunted with insinuations that he had there

nnsbehaved with the latter. When he got home to Ahmedabad
and on some oceasion, two days before the killing, a third person.
openly taunted him with the same charge and Weut on doing sa
for two days—singing a ribald refrain,  Prisoner goes'on: «1.
heard it patiently for two days. - My wife said that he had been
saying this for two days. It was true. Isaid that T -would
write a lotter to her mother. She replied that if a letter were -
written, her mother would be disgraced. My wife began t6 give
me foul abuses, so I was enraged.” Tt is not easy to undus_tand

fully what the prisoner means. Under the circumstances the

wife had a good right to ask him if the charge Was true.  Possibly
Lis reply was adding insult to injury, and on his own showing it
enraged the wife. On the 20th May, the prisoner made another
statement to the qusbmte From that it appears that the _w1fe
was at first angry with the man that made the charge. “Far
about one and a half day I persuaded my wife to lelieve that I
had riot mishehaved, but she was not satisfied and began to abuse
me much,  She said that she would either kill herse_lf or kill me,
We quarrelled much for one and a half day. I then smoked &
chillam of gdrija, She abused me in the name of my mother and
Slhtel and I then slapped her on the face. She then lifted up
the hatchet from the ground and struck it on her head., She
was striking this on her head and, therefore, I took up an iron
weight and struck her with it in the head, She then took up &
knife and came to strike me with it. I gave her a push, and.she
fell down on the cot. While she was on the point of death, T put
water into her mouth.”  Afterwards on the 24th May, the prisoner -
denied the killing and»sa‘id he knew nothing about the matter;
he had been’taking liquor and génja; and the defence at'the trial-
was similar. It is not impossible that he had smoked génja. I
think the prisoner’s two confessions to be on the whole a tolembly

“true story. But to what do they amount ? They show that the

quarrel was not sudden, but had been.going on for two. days af
least, The wife'sfeclings were probablylacerated by the prlsoners
misbehaviour, She may very likely have given him some words.
of abuse, and he slapped her - face. Bu% even if she did, an

- unprejudiced juryman could not ¢éall this abuse, which is a very
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common habit, a grave provocation: to kill'a wife under such
circumstances by the wuse of deadly weapons is an act out of all
proportion to ‘the abus;ve words. Thé prisoner probably gob
angry as he selys: but, in the absence of proof and of any distinet
finding" by the jury, I will not helieve that the power of self-control
was lost. She appears to have threatened to kill herself with the
hatehet, whereupon he says he struck her on the head with the
iron weight. Now the Penal Clode makes provocation a question
of fact more distinetly one from the jury, than in England, where
Judges have modelled the law,; and section 299 of the Procedure
Code shows this distinetly ; it was for the jury to believe or
“disbelieve the confessions, and to accept or reject any part thereof
as true or false. ' But they have, in my opinion, gone further,
and without any reason treated the usual angry lanouacre of a
quarrel betwcen husband and wife as grave provocation to the
use of deadly weapons. , It is not clear whether they found that
the power of self-control was lost. " If this unanimous verdict of
.acquittal of murder had been given in Bombay, the Judge wonld
have been bound to accept it, and no responsibility for it as a
judgment on the facts could be cast on him. It is otherwise in
“the Mofussil in cases under section 307, where the Judge has’ a
geverer duty. : -

I have given my views sitting as a jury, and now -turn

-to ‘some considerations as,a Judge. If a verdict like the pre-

sent were allowed to stand there would be a precedent in the
High Court for'acquitting of murder any husband or wife who
kills the other with a deadly weapon and then explains that
anger was caused by bad language in a domestie quarrel, and

that the result was & sudden stop of moral and religious restraing

and the fear of ‘the gallows : so that all power of self-control was
gone. This would be contrary to Queen-Zmpress v. Sakhdram®,
where we say that the foar of the punishment for murder is meant
. to hold in check these irritable v agabond ganja~simoking husbands,
.the exception aboub grave provocamon was not meant to supply
them with esxcuses. I am clear that as Judges we cannot give

~our sanction to the view taken by the j Jury, which is either am ;

evasion or a -new view of the law, -Like the killing of ‘the

(1) I, L, B,, 14 Bom,, 664,
B 1951—8 )
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unoffending and unvesisting boy. by the starving sailors in the
Queen v. Dudley®, the j{_illing is murder unless extenuated by
some ivell-recoynized excuse” admilted by “the law,” We cannot as
Judges tolerate any meve suggestion which would lessen the secu-
rity thelaw throws round hiuman life. For some reason or other,
fallacious excuses avo often debated hers where cases come from
so many Courts, and it is one of ot highest functions as the
sacerdotes Leguin, the leges loguentes, to uphold the ancient and
settled doctrines of the law, ¢.g. where a man W{ﬁ_killGd undey
torture by a policeman, to lay down that the maxim respondeat
superior had no application in favour of the prisoner, so in another
case that mere jealous suspicion of a wile, however strong, does
not reduce the murder to anything less. I regret that when
the jury first announced their findings on fact in the special
form, it was not ascertained whether they found that words spoken

" hy Bdi Lakshmi had destroyed the prisoner’s power of self-control.
*Ido not think that a reasonable seb of men would have found

that those mere words used in a long quarrel had reduced him to

an Drvational state entirvely forgetful of the law and its terrors,

something like a spoiled child or an animal. All our training as
Judges, all the great decisions make us. look with dislike on any
theory which makes crime casy and excuses atrocious acts.  Many '
people are angry on serious provocntion, yet they do not slay the
man or wowan who has givenit: it is not a neeessary tonseguence:

- of anger or obher emotion that the power of sclf-control should’

be Tost. The use of such a phrase shows that the law takes no
notice of those metaphysics which assume that the human will is
nob free.  Except where unsoundness of mind is -proved, or veal
fear of instant death is proved, the burden being on the prisoner,
.the pressure of temptation is not an excuse for breaking the law.
In Rey.v. Dudley, the Judges would not allow any theory about
“ necessity ” to be made « the legal cloak for unbridled passion and
atrocious crime.”” Since Lord Hale condescended-to refube the,
Jesuits of France, that theory has hardly been mooted in the High
Courts of Justice wntil Reg. v. Dudley, where Liord Coleridge
hints at a Satanic origin :—
¢ So spake the Fiend, and with neeessity,
The tyrant’s plea, excused his devilish deeds.”
(@ 14 Q. B, D,, 278, '
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‘In this Presidency the metaphysical question has been debated
several times. The leading case is Queen-Impress v. Maganlil ™,

where an inferior, tribunalhad acted on some rhetorical expr essions -
of Sir-Raymond West in a printed minute of the Government of

Bombay, which excuses some corrupt Judges and "\hgl.stlatw,
who had volunteered to pay bribes for promotion, on the ground
that they . were wider some coercion of circumstances ox the
desire to get'on in the world, and, thercfore, (id not act of frce

will, p. 130. The report shows how strenuously the Judges, ab
léast My, Justice Bayley and 111yseli denounced that sort of.

philosophy as bad law. It was impossible to retain a corrupb
“Judge in the service of the Crown ; and the specious argument
of supposed philosophy did not prevail, and those persons were
removed, for Magna Charta will tolerate no purchase of a Judge’s
office, and will recognise no superior. But since we nitered that
deliverance on the law, we have had pointedly to enforce it again
at sundry times and in divers manners as appears from the
-published eriminal » uhngb. So deeply do wrong theories about
human free will, if admitted as maxims of law, affect the people.
In one of these cases this Court had to uphold the verdiet of the
jury convicting éwo persons of murder whom the Judge, whose
attention was afterwards drawn to that leading ease, wouldhavo
acquitbed. The decisions on the law ave clear, and they awve
guides for the Courts to follow. Our Courts have no duty cast
on them of discussing the varying motives to crime as a matter
of metaphysics—of sitting as did the fallen angels reasoning high
of - .
“ Providence, foreknowlefigc, will and fate,

Fived fate, free will, foreknowledge absolnte,
And found no end"in Wrmdeun(r mazes losh.”

Unless the jury were influenced by these thmgs, the Oriental
notion of fixed fate, they were not bound to assume, if they ever
did, that the prisoner had lost his power of self-control. The law
. puts on him the burden of proving this loss of power—of proving
that the act W(xs not a meve result of natural fu'omty, perhaps
voused by dlmk or génja. I think this theory accounts for
what happened better than the theory that the power of self-

® 1, L, R, 14 Bom,, 115,
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1805 control was.lost by the trivial provocation. As Sir James.
m— Stephen remarks, the moral .chavacter of homicide- must be
Emifms‘q - judged of principally by the extent to, which the circumstances
Davsz of the case show on the one hand brital ferocity, whether c"illécl

GovINDI I,
' into action suddenly or otherwise, or on the other mablht;; to-

control natural anger, excited by serious cause’’—3 Stephens :
History of the (‘1'1mmal Law, 71.

T am, therefore, of opinion that the learned Sesswns Judge was.
iv the present case required by his duty to express complete
dissent with the unanimous verdict. To conclude, my judgment
on the-case sitting both as a jury and a Judge is that the verdiet
is manifestly wrong and unveasonable, and that the prisoner
is guilty of murder and nothing less. As my brother Rénade
comes to the same conclusion, the Court HOW assumes all the
responsibilities of a jury and convicts the prisoner of mmch,r and
sentences him to death. But on consideration not so much of _
the jury’s verdict by itself as of the obseurity of the evidence .
and of some indications that the pmonu had been probably
exmtcd by drink or s’mJa we will agk the Governor in Councﬂ
to oonsulel whether the sentenee may not be commuted

-

Rixapy, Jo--1 concur. The Sessions J udge in his charge to -
the me appears tome to have too emphatically expressed his:
opinion in favour of the conviction of the accused on the charne
of murder, and discredited the two pleas set up in defenee, one
of grave and sudden provocation, and the.other of intoxication,
The questtons suggested by both these pleas. weve matters of
fact; and as such the jury, and not the Judge,-had to decidé them.
Clause () of section 298 no doubt contemplates a certain extent
of liberty to the Judge to express his view on questions of fact,
but when a Judge lws down that there is not sufficient eudence
to -establish the plea, he in fact trenches upon the peculiar
provinee of the jury to decide upon the sufficiéncy or otherwise -
of the evidence to prove allegations. of fact (section 299)." The
charge, indecd, concluded with an admonition to the jury, that
" it wasfor them to dectde, whether, from the facts proved and the
statemnents made by the accused, they coulcl come to the conl-
sions that the accused caused the death of his wife, and did so
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with the intention of causing her death, but it also asked
them to state that the prisoner didnot do so in consequenee of
grave and sudden action or intoxication. The Sessions Judge
after setting forth the evidence for and against the prisoner, should
have left it to the jury to decide whether it was murder pure and
simple, or culpable homicide not amounting to murder, as was
alleged by the defence. The jury in the first instance returned a
verdiet of guilty of murder under grave and sudden provocation.
As the degree of intensity of this provocation was not mentioned
in the verdict, it was certainly open to the Sessions Judge un-
der section 303 to pub a question on that point with a view to
ascertain what was the true character of the verdict. The Ses-
‘sions Judge, however, informed the jury that he could not accept
a qualified verdiet, and he required them to find the prisoner
cither guilty or not guilty of murder. He told the jury that if
the grave and sudden provocation was of the kind which the
law allows, they should acquit the prisoner. In this there was
certainly a misdirection, for it was open to the jury on a charge
of murder to bring in a verdiet stating circumstances which might
reduce the murder to culpable homicidenot amounting to murder

{section 238). 'The Sessions Judge next read over the evidence,

agam, and pointed out that the provocation was not grave and
sudden, and, being the result of his own conduct, it could not
be pleaded in extenuation, even if held to be proved. TUnder the

stress of such a reiterated charge, the jury broughtin a second

verdict of not guilty which the Sessions Judge has characterized

as perverse, and which it no doubtis on the face of the reecord,.

when taken by itself. TReading it in connection with what had
preceded it,it is plain that the jury in this case intended really
not to acquit the prisoner altogether, but to bring in a verdiet of
culpable homicide not amounting to murder. The apparent per-
verseness was to a greab extent due to the emphasis laid by the
Sessions Judge in his charge on their duty to find the accused guilty
of murder, and murder alone. If, instead of calling upon the jury
to return an unqualified second verdiet, the Sessions Judge had
asked them a question as to whether the grave and sudden
provocation was of a sort to deprive the prisoner of all self~control,

the jury would in all probability have returned a verdict which

B 20551

225

1805,
QUEEN-
FMIRESS

Ve
Drevint
GOvTINDIL.



296

1895,

QUELN-
EMPRESS
>
Devar
SovINDIT.

THE INDIAN LAW REPORTS.  [VOL. XX.

would have satisfied the Sessions Judge—a verdict of guilty of
murder. The unusual procedure followed by the Sessions J udge
was thus to some extent responsible for the apparent perverseness
of the final verdict. This irregularity is, however, not of & sovt
which has been prejudicial to the prisoner, and this brings us to
the consideration of the question of fact as to how far the alleged
provocation was grave and sudden so as to deprive accused of self-
control. Both thejury andJudge found that the death wascaused
Ly an act of the accused, and theonly question is whether there was
grave and sudden provocation. The accused in his first statement
made on the next day after the murder, after giving a long rigma-
role story which was not very relevant to the charge, stated that
his wife abused him because somebody said that he had committed
incest with her mother, and he got enraged and struck her three
times with a seer weight, and by a knife eight or nine times, and
with a hoe eight or nine times. No amount of abuse could under
the circumstances be held suflicient provocation for such cruelty
to a pregnant wife. In his second statement made nine days after,
he added that he had taken gdnja that day, and that his wife had,
besides the abuses she gave, threatened to kill herself) and he,
therefore, struck her a blow with the seerweight. She then threat-
ened to strike him with a knife, and he gave her a push which
made her fall down. Later on, on 24th May, he retracted this
statement, and stated that he was drunk and did not know. Of
course this second statement of 20th May is not borne out by
the numerous wounds found on the hody of the deceased in the
post-mortemr examination. In his third statement he admitted
that he had taken hboth majum and drink, and that God only
knew if he killed her or she killed herself. He would not
venture on positive denial. He in fact abandoned the plea of
provocation. This is-all the evidence on the point. The evidence
about his movements in the house before he was captured shows
that the accused was not then quite in his senses, and this excite-
ment was due either to intoxication or was the effect of the mad-
ness which ‘horrible crime such as this engenders. The plea of
intoxication canuot help accused, as it was voluntary intox-
ication..~The other plea was virtually abandoned by him, and
even at its best’ it did not constitute any provocation for«the
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erime committed, We aceordingly agree with the Sessions J udge
in finding that the accused was guilty of murder, and not of the
lesser offence of culpable homicide as found by the jury in their
first verdiet. The second verdict was perverse and must be set
aside, v

_ For the above reasons, the Court found the accused guilty of
murder and sentenced him to. be hanged, but as there were
veasons that he had been probably excited by drink, thelr Lord-
ships said they would ask the Governor in Council whether the
sentence might not be commuted.

TESTAMENTARY JURISDICTION. .

Before Mr. Justice Starling.
Ix TEE MATTER oF Tur WiLL oF TULSIDA'S VARAJDA'S,

DAYA'BHAT TA'PIDAS, Arrricasr, ». DA'MODAR TAPIDA'S,
RESPONDEXT,

: ProbatemTWill—Liecutor who has acted required to lodye will and obtain probate.

" One Tulsidiis Varajdds died in 1883, and by his will appointed his brother Tzipid;i’s
<ole residunry legatee and also his executor, and he dirceted that in case of Tipidis’
death, Damodar (Thpidds® son) should be exeeutor, Tiipidis accordingly acted as
exceutor until his death in May, 1886, and then his son Dimodar continued to
administer the estate, but neither of them obtained probate of the will, : Tipidas lef
2 will whereby he appoiuted is two sons Dimoedar and Daydbhai (the applicant)
his executors and also his residuary legatees, In June, 1898, Daydbhai, staling that
he was one of the residuary legatevs of “Lipidds, who was the sole residuary legatee
of Tulsidds Varajdis, applied for a citation to berissued to Dimodar directing him. to
bring in and prove the will of Tulsidis Varajdds, In reply, Dimodar submitted that
there was no necessity to prove the will ;- that the estate was fully administered, and
that he had no funds left in his hands out of which o pay the costs of probate.

- Hdd, that the executor Dimodar must lodge the will in Court, and that, on the
applicant Dayibhai paying half the estimated cost of obtaining probate (including
probate duty), the executor Ddmodar should take out probate of the will,

CITATION to an executor to bring in and prove the will of his

testator. o R
« "One Tulsidds Varajdds died at Bombay on £1st January, 1888,
possessed of considerable moveable and immoveable property - in
Bombay. Heleft a will dated the 8sh November, 1882, .. =+,
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