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APPELLATE CIVIL.

Before, Sir CliarUs Sargent, Ki., Chief Justice, and Mr. Justice Fulton.

1895, P A R S H O T A M  B H A 'IS H A N K A R  a n d  a n o t h e r  (o k ig in a l  P laihtijpfs),

January 10. A p p e lla n ts , v. EUMA'L ZUNJAE an d  o tu e k s  ( o r ig in a l  Dbfjendants)>

E esponden 'xs.*

Tractice~Proceduro—Suit fo r  ejectment turned, into a redemption suit,

A Court can-ia its discretion pass a decree for redemption in a case in whicli th'o 
plaintiffs have sued in eiectment.

Nilahant v, Suresh ChunderW referred to and followed.

S e c o n d  appeal from the decision of John FitzMamice, Assist­
ant Judge of Ahmedabad, confirming the decree of Eao Saheb 
B. Y. Gupte, Subordinate Judge of Umreth.

The plaintiffs brought this suit in 1892 to recover certain land 
from the defendants, alleging that they had’bought it in 1891 
from one Parshotam Liladhar  ̂ who had purchased it in the year 
1880 in execution of a decree against the father of defendant 
No. 1.

Defendant No. 1 answered that his father had mortgaged the 
Jand to defendants Nos. 2 and 3.

Defendants Nos. 2 and 3 answered {inter alia) that they were 
mortgagees in possession, and that the plaintiffs were bound to 
pay to them the amount due under their mortgage before they 
(plaintiffs) could recover possession.

At the hearing the plaintiffs  ̂pleader while stating his clientŝ  
case stated that the plaintiffs were willing to pay the amount 
properly due to defendants Nos. 2 and 3 on their mortgage.

The Subordinate Judge found that the sale to the plaintifis was 
proved; that the mortgage relied on by defendants Nos. 2 and 3 
was proved; and he held that the plaintiffs must bring a redemp­
tion suit before they could be allowed to obtain possession of the 
land in dispute. He, thereforoj rejected the claim.

On appeal by the plaintiffs the Judge confirmed the decree, 
holding that as the plaintiffs had not amended their plaint by 
adding a prayer for redemption, they could not be allowed Va

* I'ccond Appeal, No. 456 of 1893, 
a) P. J., 1882, p. 21.



.VOL. X X .] BOMBAY SSBIES. 197

redeem now against the coii^nt of defendants Nos. 2 and 3, but 
must be referred to a fresh suit.

The plaintiffs preferred a second appeal.

GoJcaldds K . Pdrehh for the appellants (plaintiffs);-~Tlie Judge 
lias fallen into ah. error in supposing that the defendants ^lid 
not consent to our redeemiog the land. Their written state» 
ment clearly shows that they were willing to allow redemption' 
in this suit. Further on, pleader also stated, at the hearing, that 
we were willing to redeem. The question of mortgage was con- 
sideredj and the mortgao’e was held proved. Therefore, it was 
’̂ r̂ong not to allow redemption simply on the ground ’ that the” 
suit was one in ejectment and not' for redemption — Vdsudeo 
BdMji V. Na-rd.yan KrisJina^^^; Mansukli Fitdm bar v. Tavhhomn- 
Parshotam^^'i; Nilalmnt Banerji v. Suresh Glmnder, M dlihf\

Chimanldl JEL. Setalvad for the respondents (defendants) : — 
The plaintiffs having brought a suit in ejectment/it was rightly 
dismissed. In an ejectment suit, a plaintiff cannot be'allowed to 
mdeem— Chandu y. KombiMK We did not say in our written 
statement that we ŵ ere willing to allow redemption in  the suit. 
We merely contended that the plaintiffs w ere not entitled tQ 

'bring ca suit for possession before the redemption of our ,mort­
gage. , _ . • • ■

Sargent, 0 . J .;— It would be difficult after the decree passed by 
the Privy ̂ Council in Nilahant v. Suresh ChtmcleQ<̂ ') to hold that- 
the Court cannot in its discretion j3ass a decrue for redemption in 
a case in which the plaintiffs have sued in ejectment. In the pre­
sent ease the passage in the written statement, in which the de­
fendants virtually admit they are ready to be redeemed  ̂taken in 
connection with the statement of the plaintiffs’ pleader at the 
hearing that his clients were ready to redeem, was virtually 
equivalent to an alternative case being made at the hearing, if 
not in the pleadings. As the Courts below were both under the 
impression-that a decree for redemptibn could not be made, and 
exercised iio discretion in the matter, may, oii second appeal  ̂
exercise that discretion in favour of the plaintiffs. We mtist.

PlSSHOTA«
BhXishin -

kI k
'£>-

■ EumJLl 
Z FKJ4B

1805..

f l )L . R „ 12‘ lnd. Ap.j 
C 8)P .X , I88g ,p 4  2 l§  

» 1951-3



198 THE IHDIAF-LAW RBPORTS» ■ [VOL. XX,

■ms.
PAESHOTAM
BhIishaiT" 

K A tt - 
V.

RumIl 
■ Ztojaks

tlierefpi’ê  reverse the clecr.eeSj and* send back the case for the 
Court to pass ar redemption decree after ascertaining what (if 
any) amount may bo found due on the defendants’ mortgage or 
mortgages to which the plaintiffs may be subject. . The' parties 
to pay -their own costs' in this Court and in the lower Court 
of^peal. • Defendants Nos. 2 and S to have their costs, in the 
.Court of the Subordinate Judge.

Decree reversed and case sent bmh

APPELLATE CIVIK

Be,foTc, Sir Charles /Sargent, Kt,, Chief and Mr. Justice Fulton.

1895, SA.DA'SlilV GrANPATEA'O, a  =mikoji (oeioinal Plaintiff), Deceeb-
Jmuary 17. holdbk,, v . Y IT T H A L D A 'S  N A'N G H AN B (oiuginal Defendant), Judg-

MEHT-DEBTOR*

Civil Procedure Code {Act X / T o / 1882), See. V I  of 1892, See. '4—
Application for execiiiion of decn'se—.Proceedings in the suit— Vakalatndnia,

Applications for execution of tlie decree are proceedings in tlie suit, A  vakalat* 
njima remains in. forca until all proceedings in the suit arc ended.

T his was a reference by Edo Sdheb Krishndji Sad?ishiv Risvad- 
kar. Subordinate Judge of Pdrner in the Ahmednagar District  ̂
nnder section 617 =of the Civil Procedure Code (Act X IV  of ' 

.1882). .

One Sadashiv Ganpatrdo got a decree against VitthaldaS Ndn- 
ehand in the Court of the Subordinate Judge .of PsCrner. Vitthal« 
d^s appealed against the decree to the District Court. The decree 
being confirmed in appeal,, Saddshivs vakil  ̂ Vaman Trimbakj 
who had been engaged in tho" Court of the Subordinate Judge to 
conduct the suit̂  presented iui application for the execution of the 
decreê  and got it fully executed aCcordiDg to the judgment in 
appeal. In the meanwhile, Vitthakhts preferred a second appeal 
to the High Courts which confirmed the decree of the District 
Court. After the disposal of the second appeal, Vaman Trimbak 
presented an application for the recovery of the plaintiffs costs 
in second appeal. A question having arisen whether.the vakalat-

.  ̂Oivil Re&micej No. 19 of 1894„


