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as such in any of the sacred texts. We are, however, of opinion 1894.

that this argument gogs beyond the principles on which Laliu- v:::zgmn
dhai v. Minkuvarbdi® was decided ; see pp. 422 and 446 of the  piprang,
Report. We, therefore, confirm the decree with costs.

Decree confirmed.

(0 1. L. RB., 2 Bom,, 385 at p, 445,

APPELLATE CIVIL.
Before Mr. Justice Jardine and Mr, Justice Rinade.

SHIVRA'M CHINTA'MAN .(orIGINAL PLAINTIFF), APPELLANT, 2. 5 1b1?4.‘;
SARASVATIBA'T (oRigival DEFENDANT), RESPONDENT.™ BOEIMIET Se

Execution—Decree—Application for evecution—Obstruction—Suit to remove o0b-
struction under Seotion 331 of Civil Procedure Code (Act X1V of 1882)—Failure of
such suit—Subsequent application for execution of oviginal decree— Limitation—
Limitation At (XV of 1877), Sch. II, Arts, 178, 179—Time occupied in suit
under Section 381 not ceeluded where such suit fails,

On the 7th March, 1839, a decree-holder presented a darkhdst for execution of a
decree which awarded him possession of certain immoveable property, This
dirkhidst was opposed by a third party, who was in possession of the property.

The decree-holder thereupon applied to the Conrt to have the obstruction remov-
ed, This application was registered under section 331 of the Code of Civil Proce-
dure (Act IV of 1882), as a suit between the decree-holder as plaintiff and the
party who offerad the obstruction as a defendant,

On the 220d January, 1891, the decree-holder withdrew this latter suit. There-
upon his darkhdst of the 7th March, 1889, was struck off the file. On the 1%th
November, 1892, he presented a second darkhdst for esscution.

Held, that the second darklhdst was barred by limitation. The decree-holde
having failed to remove the obstruction under section 331 of the Code of Civil
Procedure, the second darkhdst could not be treated as a continuance or revival
of the first,

Katydnbhai v, Ghanashimlalt) and Chintdman v. Bdlshdstri(® distinguished,
AregaL from the decision of Rfo Bahddur N.N. Nandvati,
First Class Subordinate Judge of Poona, in durkhdst No. 655 of
1893, ‘ '
* Appeal No, 149 of 1894, .
M 1. L. R,, 5 Bom,, 29, - L L, B,, 16 Bom,, 204,
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On the 2nd December, 1888, the plaintiff obtained a decree

against one Sarasvatibdi for possession of certain immoveable
broperty. k

On 7th March, 1889, the plaintiff applied for execution of the
decree. This application was opposed by the Nézir of the Die-
triet Court, who was in possession of the property as a receiver.

The plaintiff’ applied to the Court to have the obstruction
removed.

Thercupon the Nazir’s claim was registered under section 831
of the Code of Civil Procedure (Act X1V of 1882) as a suit bet-
ween the decree-holder as plaintiff and the Ndzir as defendant.

On the 22nd January, 1891, the decree-holder withdrew this
latter suit, with liberty to bring a fresh suit.

On the 24th January, 1891, the durkhdst of the 7th March,
1889, the proceedings on which had in the mmeantime heen kept
in suspense, was struck off the file, on the ground that as the suit-
under section 331 of the Code of Civil Procedure (Act XIV of
1382) had been withdvawn, the dark/dst had come to an end.

On the 12th November, 1892, the plaintiff presented a fresh
darkhdst for execution, The plaintiff afterwards withdrew from
this darkhdst, with liberty to file a fresh darkihdist.

On the 2nd November, 1893, the plaintiff again applied for
execution. This application was rejected by the Subordinate
Judge as barred by limitation, on the ground that the second
darkhast of the 12th November, 1892, having been presented more
than three years after the date of the first darkidst (7th March,
1889,) was time-barred, and consequently the present darkhdast
was also barred by limitation.

Against this decision the decree-holder appealed to the High
Court.

" Shivram V. Bhanddrkar for appellant : —The second darkidst was
a continuance of the first. The proceedings under the first darkhdst
had remained in suspense pending the suit under section 831 of
the Code of Civil Procedure. When the decree-holder withdrew
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that suit, he was not allowed to proceed  with his darlhdst. 1894
The Court struck it off the file. The decree-holder was, there- SHErvRAM
fore, obliged to present a fresh darkhdst, This darihdst should —Om~tiaa
be treated as a continuation of the first. The proceedings SAnaséer;
taken in the suit under section 331 of the Code of QCivil B
Procedure were steps in aid of execution within the mean~

ing of article 179, clause 4 of the Limitation Act. Refers to

Bechgrdam Dutta v, Abdul Weked®; Gobind Pershad v. Bung Ldl®;

Shurat Chunder Sen v. Abdool Kiyr® ; Chandra Prodhan v. Gops

Mohyn Shaha® ; Kallyinlhat v. Ghanashamlil®™ ; Chintdman .
Balshistri® ; Rdm Ndrdyan Bii v. Bakhtw Kudr™ ; Tdrdchand v.
Késhindth® 5 Vellaya v. Jagandtha™. At any rate, the later

darkhdst should be regarded as a revival of the first darkhdst,

and so article 178 of Act XV of 1877 would apply.

N. G. Chanddavarkar for respondent :—The second darZhdst
having been presented more than three years after the date of the
first, was clearly time-barred, and so no vight to revive the first
darkhdst was left. What was the legal effect of the suit under
section 531 of the Code of Civil Procedure 2 If the decr ee-holder
had succeeded in removing the Nézir's obstruction, then, no
doubt, the time occupied in that suit would have been e\:cluded
But the obstruetion was not removed, The withdrawal of the
suit filed under section 331 left matters precisely where they were
‘before that suit. The Nézir held as a trustec for the rightful
owner. The latter can, therefove, take advantage of the N4zir's
proceedings—Sunganabasaga v. Nagalingaya®®.  The cases cited
ghow that the proceedings under the first daskhdst can go on only
if the obstruction is removed. Here it was not. The cases, there-
fore, donot apply. Irely on Unnoda Persad Roy v. Sheiih
Koorpan Ally®V 5 Nilmoney Stngh v. Rimjeebun®? ; Krishndfi v.
Anandrdod®, '

O I L. B., 11 Cal., 55, ) I L, R, 16 ALL, 75,
@ L L. R., 21 Cal, 23, ® 1. L, R., 10 Bow., 62.
@ 23 W. R., 327, ® T, L, R., 7 Mad,, 307,
@ I L. B., 14 Cal,, 385, a0) P, J, for 1878, p.173.
® 1, L. R, 5 Bom,, 29 a0 I, L.R., 3 Cal, 518.
® 1. L. B., 16 Bom,, 294, ° (2 8C, L, K., 335. ‘

@3) 1, L, R., 7 Bom,, 293,



178

1894,

SEIVEAM

CHINTAMAN

Y.
SARASVATI
DAL,

THE INDIAN LAW REPORTS. [VOL. XX,

JARDINE, J.:—On the 7th March, 1889, the plaintiff (now ap-
pellant) applied for execution of the decree against the property.
The Nazir as receiver of an estate objected fo give possession ; and
on the 8th April, 1889, the plaintiff applied to the Court to remove
the obstruction. Under section 831 of the Code of Civil Pro-
cedure (Act XTIV of 1882), the Nazir’s claim was registered as if
the decree-holder had sued, On the 22nd January, 1831, the
plaintiff withdrew this suit, with liberty to bring a fresh suit. In
this interval the proceedings on the darkhdast of the 7th Mareh,
1889, had remained in suspense ; and on the 24th January, 1891,
it was struck off, on the ground that, as the suit based on the
Nézir's claim had been withdrawn, the darkhdst had cometo an
end. On the 12th November, 1892, the plaintiff made a fresh
doarkhdst.

In the matter of appeal before us the questionis, whether the
Subordinate Judge was right in holding that this second darkhdst
was barred by limitation— Unnoda v. Shetkh Koorpan™, Mz,
Shivram bas urged that it was presented within the periods
allowed by articles 178 and 179 of Schedule I1 of the Limitation
Act. The cases cited nearly all bear upon article 179, clause 4.
He claims that the time occupied in the suit under section 331

of the Code should be excluded ; or that the second darkhdst

should be treated as a vevival of the first, as in Kalydnbhat .
Ghanashdmldl®, Chandra Prodhan v. Gopi @, Chintdman v,
Balshdstri®, which last case is relied upon as being similar tQ
the present.

With regard to these and other cited authorities, we must re-
mark that they apply to proceedings in execution, held in sus-
pense pending other procecdings, such as suits under section
331, until the decree-holder has succceded in removing the ob«
stacle. None hag been shown where when the decree-holder has
not succeeded, but failed to remove it, the second darkkdst has
been treated as arevival or legal continuance of the first, We
must make this distinction, which is made also in Ragunandun
v, Bhugoo®.

M 1, L, R, 3 Cal,, b18, ® 1. L. R, 14 Cal,, 385,

@ 1, L. R, & Bom,, 29, ® T. L. B., 16 Bom., 294,
® L L. B., 17 O, 268,



VOL. XX.} BOMBAY SERIES.

Tt is unnecessary to consider whether in no circumstances .the
time taken up by an unsuccessful suitshould be deducted or the
subsequent second darkhdst treated as a revival. The suitin
‘the present case having been withdrawn by the plaintiff, the
assignee of the decree-holder, cannot be treated as a sfep in
aid of the execution. We confirm the decree with costs.

Decree confirmed,

APPELLATE CIVIL,

Befors Mr. Juatice Jardine and My, Justice Rinade,
DWARKANATH APPA'JI (or1GINAL PLAINTIFF), APPELLANT, 7. A'NAND-
BA'Q RA’MCHANDRA (or1cINAL DEFENDANT), RESPONDENT.*
Limitation det (X V af 1877), Art. 179, Cl, 4~ Séep in aid of execution’’—
Payment of deficient court fee—Eaecution of decree,

An application for execution of a decree was presented on 17th July, 1830, A
mobice under section 248 of the Code of the Civil Procedure (Aet XIV of 1882) was
dssued on 18th July, 1890, The process fee for service of the notice being deficient,
the decree-holder paid the deficiency on 29th Aungust, 1890, On the 22nd August,
1893, the decree-holder presented a fresh application for execution,

Held, that the second application for exccution was time-barred. The payment of
the additional court fee was not “ o step in aid of execution of a decree > within the
meaning of clause 4, article 179 of Schedule IT of the Limitation Act (XV of 1877).

. SecoND appeal from the decision of H. F. Aston, District
Judge of Théna, in Appeal No. 367 of 1893,

" The plaintiff having obtained a decree, applied for execution
on 17th July, 1890, Thereupon a notice was issued under section
248 of the Code of Civil Procedure (Act XIV of 1882) on the 18th

July, 1890, A process fee of annas 8, instead of Rs. 2, was lev-

ied by mistake on the notice in question in the first instance,
When the mistake was found out, the decree-holders were re-
quired by the Court to male good the deficiency, The deficient
court fee was paid on 29th August, 1890, but the notice under
section 248 of the Code of Civil Procedure had already been
issued and served on the judgment-debtor,

* Second Appeal, No, 401 of 1804,
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