VoL, XX.] BOMBAY SERIES, | 155
APPELLATE CIVIL.

&
P

Before Mr, Justice Jardine and, My, Justice Rinade. _
DINKAR axp orsers (onteval Drrexpaxts Nos, 4, 5, 1 aND 6), APPELTANTS . 1894,
v, APPATI (ORIGINAL PraNTIFF), RESPONDENT.® December 10

Hindw ZazJ«-—Jouzt Family—Hanager of joint fumily-—Power of wanager
¢o revive « time-barred debi—=Limitation,

The manager of & Hindu family ‘has no power to revive by acknowledgment a
debt barred by limitation, except as agaipst himself,

. SEcoND appeal from the decision of Rédo Bahddur La,lshankm |
Umidshankar, Joint Subordinate Judge of the First Cle»s_s, AP,
of Théna, in Appeal No. 190 of 1801. :

‘Three brothers, Révji, Parashrdm and Sitdrdm, were mem’beis
of a joint Hindu family. ‘

In April, 1870, the three brothers passed two-bonds (Exhibits 6
and 7) in’ favour of the plaintifi’s father for debts incurred for
the beuefit of the joint family. :

After this Révji died, leaving behind him his mdow and two
"minor sons (defendants Nos. 4 and 5). X

On the 14th October, 1874, Parashrém and Sitdrdm passécl a
bond (Exhibit 8) for Rs. 1,990-5-0, being the halance due on the
previous bonds (Exhibits 6-and 7), mortgaging certain family
property. The claim in respect of the previous bonds was at

-that time barred by limitation. S

In 1879, Parashrém and Sitérdm adjusted the account of the’
debt due on Exhihit 8, and executed for themselves, and ag guard«
ians of defendants Nos. 4 and 5, two mortgage-bonds (Exhibits
10 and 11) in plaintiff’s Ea.vour f01 Rs. 2,500 and Rs. 466-7-0,
respectively. —

In 1890, the plaintiff sued to recover RS, 8,999 due on Ex]n-
bit 11 by sale of the mortgaged property as well as fzom ths
defendants personally, ‘

- Defendants Nos. 1, 2 and 3 {who were sons of Parashrdm) and
defendant No. 6, Sitdrém, contended that they were nobt pep-
aonally liable, :

% Second Apesl, Ko, 420 of 1895,
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1894, Defendants Nos. 4 and 5, the sons of R&vji, contended (inter alw)
Drxsar  that their uncles, Parashrdm and Smareim had-no authomby o
Appagr,  execute the bond sued upon as their gumdmus, or to revive the

' debt in respect of which it' was passed, so as to affect their sitares
in the family property, and that'the debt was not for the benefit
of the family.”

The Court of first instance hold that the bond sued upon was-
passed for a debt incurred for the benefit of-the joint family;
that the mortgage was not binding on defendants Nos. 4 gud 5 ;
and that the shares of defendants Nos. 1, 2, 3 and 61in the mmt—
gaged property, as well as the defendant No. 6 personally, were
liable to pay the debt. The Court’ passed a decrec accordingly,
and dismissed the suit as agamsb defendants Nos. 4 and 5.

On appeal, the Subord1m’oe J udge with Appellate Powers
found that the debt was contracted for the benefit of the whole "
family, and, therefore, binding on all the defendants ; and that
‘the shares of defendants Nos.4and 5 were liable. He, therefore,
amended the fivst Court’s decree by duectmo that the Elefendants

" should pay to plaintiff Rs; 2,895-0-6 and costs within six monthss
from the date of the decree, and in default the plaintiff should:
recover the amount by sale of the mortgaged property.

The following extract from his judgment gives his reasons :—

. “Ibis contended that on the dates of Exhibits 10 aud 11, the old debts were barved
» by limitation as against defendants Nos, 4 and 5, and that Parashrim and Sibara',ma

bnd noright to renew them, so as to hind the minors (defendants Nos. 4 and 5),

But as the old debts due ou Exhibits 6, 7 were joint, aud binding on all the members

of the joint family, the boud Iixhibit 8 was binding. on dufendants Nos. 4 and 5, even

if Sheir names did ndt'appunr thercin, The jolut family properby was =lgo Hable for

the joint debt (I, L. R, 5 Bow., 35). As the disputed property was joint, and as it
" was mortgnged for the joint debt, I hold that the coutention of défendants Nos, 4

and B is not good, and that the shaves of allthe mcmbm s of the f\umly in the disputed
propetty are liable to pay the deht.”

Against this decision the defendants Nos. 1, 4 5 and 6 a,ppea.led
to the High Court.

N. G. Chanddvarkas for appellant ~—At the date of Exhibit §,
the debt due on Exhibits 6 aud 7 was time-barred. Neither
Parashrdm nor Sitdrdm had any right to revive a time-harred
debt, The manager of a Hindu family is not- competent-to do
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so—-—Goj)&animm v, Muddompity® ; Chinndya v. Gurundtham® ;
Nivanji v. Bhagedidis® ; Sobhdnadr: 4 ppéd Bdw v. Srivamulu®.

Minelshal Jehdngirshih for respondent:—Under the ‘Hirtdu
law, a.debtor is bound to pay his debs, whether they ave barred oy
not by limitation, A manager of a Hindu family-can pay a time-
barred” debt, just as an executor can do under the English law
—Tillakehand v. Jitamal®. “Suppose the manager were to pay &
barred debt, can “the other members of the family<be allowed to

‘question hisact? * A manager can acknowledge a debt, so as to

give g fresh starting point to limitation—Bhdsker v. T U'aldl(ﬁ')
It he can do so, why may he not'revive a barred debt? A widow
can pay a time-harred debt of helﬂdecmsed husband ; it is her duty

to do so. _ The mianager is under a similar obligation to pay off -
the debts of the family. He does not exceed his authority if he -

reviv s a barred debt.

JAPDINE J.:—The fnst question’ 1a1sed jn this appeal relates®
to the mortgage-bond (Exhibit 8) dated the 4th October, 1874.
This ‘was*given in satisfaction of two money-honds (Exhibits 6

and 7) by Parashrdm and Sitdrdm, as managers of the Hindu®

family, t6 which defendants Nos. 4 and 5, minor sons of Révii,
Thelonged. Tt is found as a fact that ab the date of this mortgage-
bond (Exhibit 8), the debt ev idenced by the two carlief bon«ls
was barred by hmlt%’uon

The Subordinate J udge held under these- cir cumsta,ncos that Jche
defendants Nos. 4 and 5 were ot héund by Exhibit 8. - The lower
Court of appeal has held the contrary, considering the revival of
tho debt o be within the authority of the managers, but without
citing ahy text of Hindu law or judicial decision.” Mr. Ménekshéh,
who supported this view; bas urged that the managerisin a

"position like that of an esecutor at English law—Tillakchand v.

Jitdnal®—with a duty imposed on him to pay debts. But on

this point & contrary view has been expr essed by Couch, C. J., in

Gopdlndrdin v. I zuZtZonnbttya) that ‘the manager of 4 Joxnt

Hindw family has 1o power to vevive a debt by an acknowledg-
" 14 B LR, 21, . ® 1,1s R, 17 Mad,, 221,

® L I; R,,'5 M%4,, 169, ) 10 Bom, H. C, Rep, 206,
® . J,, 1881, p. 238, © BLs Rey 17 Bom, 512,
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1804, . ment except as against himself.” - The same view was taken
' under the Limitation Act of 1877, seetion 19, by a Full Bench
atsMadras in Chinndya v. Gurmmt/zmn(l) wlnch followed the
decision in Kumdara Sdut v. Pculcc““ on the words « crenelally or
specmlly authorized ” in seemon 20 of the Limitation Act (IX of
11871). See also Niranji v. Dhagvdndds® and Wajibun v, Eddir®,
as regards acknowledgments. Following these authorities we mnst'
disallow the claim against defendants Nos, 4 and 5 altogether ;
they ave not liable either personally or as regards their shareq in
“the moltcraucd propcrty
The lower Court of appeal allowed Bs. 1, 103 15-8 to the
" defendants on the sixth issue, being seven years’ rent-at Rs. 99 por
anﬁum, plus Rs. 410-15-6 inberetst. Bub per incuriam it assumed
- that the plaintiff had not filed his books of account, whereas it
appears that they were brought to Court, and the defendants
filed extracts therefrom. It is contended for the respondent that
the questions about-the amount of rent and the plaintiﬁ"g ]jos--
* gession of the land have thus been dealt with by the lower Court
.of appeal on = misconception of the case. ~ Taking that view, we
refer the sixth i issue to the District Court for a fresh finding on
the evidence on the record, to be certified within two months,

DINKAR

U
FNSIN N

" This Courb will pags directions about interest and costs when
it makes the final decree.
o | Order ageordingly.
) T L. B, 5 Mad, 160, - ® D.J, 1881, 238,
@ 1. I R, 5 Mad., 385, # 1. L. R., 18 Cdl,, 292.
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Before My, Justice Jardine and M. Justice Rinade.

1804, JETHA'BHAT DAYALJT (onteiNsr Derkspant), APPRLLANT,
Decsmper 10, v GIRDHAR (oricivan Pramveirr), Ruspoxonens ®

Begistration Act (II of 1877), See, 50-=Ppiorily—San-mori gage optionally res-
‘gistrable, But not weyistered—Subsequent 1nop tgage registered—Decree passed o’
san-mortgage— Brecution—Purchaser ot cxccution sales—Piriorily Ly ‘of wmortyagee
under registered mortyage to such puieluser—Nolice, )

In 1875 the land in dispute was mortguged to’ defendant No. 2 under two sane
mortgage honds, which were optionally registrable, but werd nob- registered. In

* Becondd Appeal, Mo, 301 of 1593,



