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APPELLATE CIVIL. |

. Bafore Sz’r Charles Surgent, Kt., Ohief Justice, and Mr. Justice Candy.

THE AHMEDABAD MUNICIPALITY (ori¢INaL DEFENDANTS), APPEL-
LanT, v MANILA'L U DENA'TH (on1¢iNaL Praixrirr), RESPONDENT.*

The Bomduay District Municipal Act (Bomlay Act TT of 1878}, See, 174—Public
street==Strect— Consiruction of Adet—The City of Bombay Muwicipel Act (11T of
1858}, Sec 3.1

n g suit brought by the plaintill against the Municipality of Ahmedabad, the
gnestion was whether a certain strcet was o public street within the contemplation
of the Bombay District Mnnicipal Act (Bombay Act VI of 1873). The District
Judge, on the evidence and having vegard cspecially to the fact that the stieet in
question was protected by a gate closed ab night by a poli, or watchman, who lived
over the gate,-and was under the control of and paid by the-owners of the houges in
the street, held that thers had been ‘no dedication of the land to the public, and
that the public had not acquired such a right of guing over'it as to make it & pub-
lic strect vested in the Municipality, On second appeal by the defendant the
High Court Tefased to interfere with the decision of the lower Court. )

In the absence of a definition of a public strect in the Bomhay Dlstuct Munieipal
Act VI of 1878 the High Court vefused to apply the definition. contained in. the
City of Bombay Municipal Act (11T of 1888).

- Srcovp appeal from the decision of G. McCorkell, District
Judge of Ahmedabad, confirming the decree of Rio Sdheb Mének-
141 Nmottamdws, Joint Second  Class Subordinate Judge of
Ahmedabad,

* Second Appeal, No. 479 of 1892,
+ Eectxon 17 of the Bombay Distritt Manicipal Act (Bombay Act VI of 1873)

17, Al property of the nature hereinafter specified shall be vestad in and-
belong to the Municipaliby, and shall, together with all other property, of what
nature or kind soever, which may become vested in the IVIunic,ip'l.lit};, be under
their direction, management, and control, artd shall be held and applied by ‘hhem as
frustees for the purposes of thia Act ; that is to say :—

B ® X % %

(r) Al pum‘w streets not being portions of previneial high roads or trunk roads
specially, reserved':by Government, and the pavements, stones, and other materials
thereof, and also all‘\trees, erections, materials, implements and things provided for
anch streets, i

¥ Begtion 3 of the Owy of Bomhay Mumcxpal Act (TI1 of 1898)—

w . # # # o s %

{#) ®*Public streot” mieans any street heretofore lgvelled, paved, mnetslled,
channelled, sewered or reparred by the corporation and any street Whlch beeomes Y
publiostrect under any of the provisions of this Act,
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The plaintiff sued for an injunction restrammg the defendants
from removing a beneh standing upon the ground in front of the
 plaintif’s ot (veranddh), alleging that the bench had been there
for more fhan twenty years. .
The defendants pleaded (inter alia) that the ground on which

the bench stood, did not beloncr to the plaintiff, but was part of a

public streef.

The ;Submdnmtn Judge found (1) that the bench had been
standing ipon the ground in front of the plaintiff’s ofd (verandah)
for upwards of twenty years, (2) that the ground on which the
bench stood formed part of a street, bub not of a public street,
and (3) that the Municipality had no right to remove the bench.
He, therefore, passed d decrge for the plaintiff,

The defendants appealed, urging (infer alia) that as there had
been no issue raised abt the trial as to whether the ground on
which the bench stuod formed part of a public street, they had

. galled no uvideqce on the point, zmd_ they contended that they
should be given an opportunity of calling such evidence. The
Judge confirmed the decree, but on sccond appeal by the defend-

ants, the High Courl remanded the case for a finding on the

following issue (zee I L. R., 19 Bom., 212): —
“ Whether the land in question forms part of a public street
vested in the Municipality #”

. The finding of the Judge was in the negative, The follomng
is an extract from his judgment :—

# A public strect is nowhere defined in the Bombay District Mumclpul Acty
(Ko. VI of 1873 and No, IT of 1884). An attempt has, therefore, been made to use
the definition in scction § of Bombay Act IIT of 1888, the City of Bowbay Muni-
cipal Act, A public strect is thevein defined as ‘any street heretofore levelled,
paved, metulled, channelled, sewered, or upa.'u.d by the corporation, and any
gtreet which becomes a public street under any of the provisious of that Aet,’
Tt has heen contended for the defence that as the street is lighted and swept by
the Municipality, and a channel is cut in it dnring the rainy season by the Muni-
eipality, and as the sul{g‘ve water of the honses in the street is removed by muni-
cipal servants, the definition above quoted applies, On the other hand, it has
been contended that as ifis neither levelled, nor paved, nor metalled, nor gewered,
noy repaired by the Municipality, the definition does not apply, Asto the facts, I
believe the evidence of the Municipal Secretary, Mr. Ddy4abhdi, as it iz not mate-

.tially sonfradicted, aud the facts of lighting, -sweeping, aud_removal of sullage
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water are adniitted, and the fact of channelling is proved by the accounts produced
by him (Exhibits 48 and 49), But I do not think the definition given in an Act for
the City of Bombay can properly be applied to a town jn the Mofussil like Ahmeda-
bad in all its strictness,

. " The real test would scem to be whether every member of the public has the right
of way over the strect in question, I should think that they had notsuch right,

This pel is completely closed on one side, and where it opens on the main road, there
_is o gate-way with a storey over it. A watchman, called a polia, lives on that storey

and keeps charge of the gate and closes it at night, opening it when necessary, This
gube-way and storey ave kept in vepairs by the house-holders of the pol, and the polis
is also paid by them in various ways. Most of these facts ave admitted-by the Muni.
cipal Secretary, Mr. Diyabhal. Hesays :  The strect people are the owners of the
storey, and the mau who lives in it, docs so for and on their behalf, The strect has
n gate with ghutbers, The street people repair the gate and shubters’ The nattire
of the paywents to the polic is'sbated by Motilil (Exhibit 67), a municipal inspeetor, -
who livesin the pol in question and was called as a witness by the Municipality and
by the polic himsclf (Exhibit 78). Tle existence of the gate-way, its possession
and control by the inhabitants of the street, and the fact that it is closed every night,
show that the street Lias all along been a private one and has been intended to be so.
Private individuals cerbainly cannot control the right of access to a public street, Tt
has been contended that there exists no such control, hecause no case can be quoted
in which such access was disputed. Bat the very fact of closing the gate at night‘
is & proof of this control. No doubt it is opened, if neeessury, for the purposes of the
inhabitants of the pol, but it would hardly be contended that any member of the

" pulilic can cause it to be opened in order to center abany hour he chooses, For
_example, if 4 or 5 Mahomedans wanted to enter itat night, merely for the purpose
" of walking through the street, surely they would not have the right of causing the

gate to be opened for the purpose. Simikuly, if a couple of suspicions-looking Kolis
wanted to enter the pol, the polie would be justificd in keeping the door closed until
they could give good reason for lebbing them in. If the road were public, could any
private individual prevent access, in either case, without rendering himself lable to.
prosecution for wrongful yestraint ¥ .

The defendants filed objections to the above finding.

Wadin with Gangdrdm B. Rele, for the appellants (defend-
am"cs) :=The Judge finds that the street in question is paved and
channelled by the Municipality, but he holds that it is not apublic
street. (Thevtorm “public street  is not defined in the District
Municipal Act, but it is defined in the Bombay Municipal Act
11T of 1888, section 14, there being no definition in the District
Municipal Act, the detinition given in the similar Act relatillw
to the City of Bombay should be accepted.

Ohimanlal H. Setalvad for the vespondent (plaintiff) i=-The

public.may have & right of way in a street which is net a pablic.
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street, and the proprietary right to which may hbe in private
individuals, The Judge has found -that the persons who own
houses in this street are the proprietors of the street. The Court
cannot read into one Act a definition contained in another.

SaRGENT, C. J.:—The issue sent down to ‘the lower appellate.

Court (I L. R., 19 Bom., 212) involves the question what
constitutes a “public street” within the contemplation of Bom-
bay Act VI of 1873. That Act contains a definition of a
“ street,” but not of a “public street,” although several sec-
tions refer only to public streets, among which is section 17,
which provides for the vesting of ¢ public streets * in- the Muni-
cipality, but at the same time leaves the question still open as to
what are “ public streets 7. The District Judge has come to the
conclusion on the evidence, and more especially on the fact, that
‘the street in question is protected by a gate closed at night by
a poliz, or watchman, who lives over the gate and is under.
the control of, and paid by, the owners of the houses in the pol;
that there has been no dedication of the land to the public, and
that the public has not acquired such a right of going on it as to
make ib a public street which it was intended bf,r the Act ta
vest in the DMunicipality. -The language of the High Court
in Kd&lidds v. The Municipality «t Dhandhuke @ supports the
view of the District Judge, where they say “ no onc’s rights of

property would be safe if the Municipality could take advantage '

of such limited access by members of the public, in order to make
out & elaim to hold the land in question as public property.”

It was contended before us, on appeal, that the Court should
have applied the test afforded by section 8 of the Bowbay City
Municipal Act 11T of 1888. But that Act has no bearing onthe
Mofussil Municipal Act VI of 1873 in question, which relates to
& state of things and conditions of life entirely different, and is,
moreaver, framed on entirely different lines. Under these cir-
cumstances we see no reason for interfering, on second appeal,
with the finding on the issue, and must, therefore, confirm the
decree with costs. T

“ | Decree confirmed,.
0 I, L, B., 6 Bow,, 686 at p. 689,
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