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. Sefou iSir Charles Sargent, GMef Justice, mcl Mr. Justice Candy.

1894. T H E  A H M E D A B A D  M U N IC IP A L IT Y  (o rig in a l D efendants), Appbl- 
M vem ier 28. la o t , v. M A N I L A 'L  IJD E N A 'TH  (original P laintipp), B espondent.’*'

The Bom lay D k irict M umelpal A ct {B cm U y A ct V I  o f  1873), Sec. n f —Pim ic
street-SPreet— Construction o f  A c t— TheCifu o f  Bombay Il[umc}2>al A ct {I I I  o f

1888)5 ;Sec 3. i  . _
•In a suit k-ougkt by, the plaintiff against tlie MunicipalLty of Alimedabacl, the 

question was whether a certain street was a puUic sti'eet within the contemplation 
of the Bombay Disti'ict Municipal Act (Bombay Act VI of 1873). The District 
Judge, on the evidence and having regard especially to the fact that the street in 
question was protected l:>y a gate closed at night h j  a polia, or watchman, who lived 
over the gate,-and was nnder the control of and paid by the owners of the houses ia 
the street, held that there had been 'no dedication of the land to the public, and 
that the piiblic had not acquired such a right of going over it  as to make it a pub­
lic street vested in the Muiiioipality. On second appeal by the defendant the 
High Coui’t refused to interfere with the deciision of the lower Court.

In the absence of a definition of a public street in the Bombay District l\ruuiclpal 
Act VI of 1873 the High Court refused to apply the definition, contained in the 
City of Bombay Municipal Act (III of 188S).

Second appeal from tlio. decision of G. MeCorkell, District 
Judge of Ahmedabad, coiifirraing the decree of Ruo Sdiieb, Miinek- 
Idl Narottamddsj - Joint Second Class Subordinate Judge of 
Ahmedabad 9

■ Second Appeal, No. 479 of 1892.

t  Sfiction 17 of the Bombay Distriet Municipal Act (Bombay Act V I of 1S7S)—»

17, All property of the nature hereinafter specified shall be vestad in and' 
belong to the Municipality, and shall, together with all other property, of .what 
nattire or Mnd soever, which may become vested in the Municipality, be under 
their directi\on, management, and control, aifd shall be held and applied by them as 
trustees for the purposes of this A c t ; that is to say ;—

# ® ® * 5̂i '
( f )  All pubi.jc streets not being portions of provincial high roads or trunk roada 

specially, rcservedvby Government, and the pavements, stones, and other materials 
thereof, and also allVtrees, erections, materials, implements and things provided for 
finch streets,

t  Section-3 of the City of Bombay Municipal Act (III of I8P8)—
# • . * =Ki #

(a?) “ Public street” naeans any street heretofore Ifjvelled, paved, metalled, 
channelled, sewered or repaired by the corporation and any street which becdmea a
sublio-street under any of the proviBions of this Act,



The plaintiff.sned for an injmictioii restraining tlie defendants 
from removing a bench standing upoii the groimd in front of the 

. plaintiff’s otd (verandali)  ̂ alleging that the hench had been there 
for more than twenty years.

The defendants pleaded (IntGr alia) that the ground on 'which 
the bench stood, did not belong to the plaintiff  ̂but was part of a 
public street.

The Subordinate Judge found (1) that the bench had been 
standing iipon the ground in front of the plaintiff^s otd (verandah) 
for upwards of twenty years, (2) that the ground dn which the 
bench stood formed part of a street  ̂ but not of a public street; 
and (3) that the Municipality had no right to remove the bench. 
He, therefore, passed a decree for the plaintiff.

The defendants appealed, urging [inter alia) that as there Jiad 
been no issue raised at the trial as to whether the ground on 
whieh the bench stood formed part of a public street, they had 

. called no uvidence on the point, and they contended that they 
should be given an opportunity of calling such evidence. The 
Judge confirmed the decree, but on second appeal by the defend­
ants, the? High Court remanded the case for a finding on the 
■following issue (see I. L. R., 19 Bom,, 212):—

"  Whether the land in question forms part of a public street 
vested in the Municipality V’

• The finding of the Judge was in the negative. The following 
is an extract from his judgment

A public street is nowhere deiined iu tliG  Bombay District Municipal Aots 
(No. V I of 1S73 and No. II of 1884). An attempt lias, therefore} been made to ase 
the definition in section 3 of Bombay Act III of 18S8, the City of Bombay Muni­
cipal Act. A  public street is therein defined as ‘ any street heretofore levelled, 
pavedj metalledj channelled, sewered, or repaiised by the cci'poratioa, and any 
street which becomes a public street under anj  ̂ of the provisions of that Act*’ 
It has been contended tor the defence that as the street is lighted and swept by 
the Municipality, and a channel is cut in it during the rainy season by the Muni­
cipality, and as the sullage watei' of the houses in the street is removed by mtmi- 
cipal servants, the definition above quoted applies. Oa. the other hand, it has 
been contended that as i^is neither levelled, nor pared, nor metalled, nor sewered, 
aor repaired by the Municipality, the definition does not apply. As to the facts, I  
believe the evidence of the Municipal Secretary, Mr. D%.lblUi, as it is not mate- 
•nally tontmdioted, and the facts of lighting, -sweeping, aiid of sullag«
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1894. water are admitted, and the'fact of channelling is proved by’;the accounts produced 
by him (Exhibits 43 and 49). But I  do not think the definition given in an Act for 
the City of Bombay can j)roi3erly be applied to a town..jn the Mofussil like Ahmeda- 
bad in all its strictness,

. “ The real test would seem to be whether every nitimber of the public has the right 
of way over the street in q̂ uostion. I should think that they had not such rights 
This jJoZ 13 completely closed on one side, and where it opens on the main road, there 
is a gate-way with a storey over it. A  watchmauj called a polia, lives on that storey 
and keeps charge of the gate and closes it at night, opening it when necessary. This 
gate-way and storey are kept in repairs by the liouse-holders o£ the^oZ, and the 2 ôIia 
is also paid by them in various ways. Most of these fp,cts are admitted'by the Muni*' ■ 
cipal Secretary, Mr. Dayabhai. He says ; ' The street people are the owners of the 
storey, and the man who lives in it, docs so for and on their behalf. The s’treet has 
a gate with shutters. The street people repair the gate and shutters.’ The natttre 
of the payments to tho2^olia is stated by Motilul (Exhibit 57), a municipal Inspector, 
who lives in the pol in question and was called as a witness by the Municipality and 
by the himself (Exhibit 78). The existence of the gate-way, its possession 
and control by the inhabitants of the street, and the fact that it is closed every night, ’ 
show that the street has all along been a private one and has been intended to be so. 
Private individuals certainly cannot control the right of access to a public street. It 
has been c’ontcnded that there exists no such control, because no case can be quoted 
in which such access was disputed. But the very fact of closing the gate at night 
is a proof of this control. No doubt it is opened, if nccesaary, for the purposes of the 
inhabitants of the pol  ̂ but it would hardly be contended that any member of the 
public can cause it to be opened in order to enter at any hour he ctooses. For 
 ̂example, if 4 or 5 Mahomcdans wanted to enter it at night, merely for the purpose 
of .walkiflg through the street, surely they would not Lave the right of causing the 
g'ate to bo opened for the purpose. Similarly, if a couple of suspicious-looking Kolis 
wanted to enter the pol, the polia would bo iustihcd in keeping the door closed untii 
they could give good reason for letting them in. I f  the road were public, could any 
private individual prevent access, in either case, without rendering himself liable to. 
prosecution for wrongful lestraiut f ’ . .

The defendants filed objections to the above finding.

Wdtliu with Gangdrdm B. Rele, for the appellants (de£end«> 
ants) :'-»The Judge finds that the street in question is paved and 
channelled by the Municipality, but’he holds that it is not a public 
street, The term “ public .street is not defined in the District 
Municipal Act  ̂ but it is defined in the Bombay Municipal Act 
H I of 1888; section 14, there being no definition in the District 
Municipal Act, the definition given in the similar Act relating 
to the City of 'Bombay should be accepted.

ClmnanUil H. Setalvad for the respondent (plaintilf) i— The 
public.may hav  ̂ a right of way in a street which is not a p̂ ablic
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street, and the proprietary right to which may be in private 
individuals. The Judge has found -that the persons who own 
houses in this street are tlie proprietors of the street. The Court 
cannot read into one Act a definition contained in another.

SargenTj 0 . J .:— The issue sent down to the lower appellate 
Court (I. L. R., 19 Bom.j '212) involves the question what 
constitutes a public street ” within the contenaplation of Bom­
bay Act V I of 1873. That Act contains a definition of a

street/’ but not of a “ public street/'’ although several sec­
tions refer only to publiq streets, among which is section 17, 
which provides for the vesting of public streets in the Muni­
cipality, but at the same time leaves the question still open as to 
what are “ public streets The District Judge has come to the 
conclusion on the evidence  ̂ and more especially on the fact, that 

•the street in question is protected by a gate closed at night by 
a polia, or watchman  ̂ who lives over the gate and is under, 
the control of, and paid by, the owners of the houses in the p o l ; 
that there has been no dedication of the land to the public, and 
that the public has not acquired such a right of going on it as to 
make it a public street which it was intended by the Act ta 
vest in the Municipality. The language of the High Court 
in Kiilidds v. The Ilunicipality at BliandJmka supports the 
view of the District Judge, where they say no one’s rights of 
property would be safe if the Municipality could take advantage 
of such limited access by members of the public, in order to make 
out a claim to hold the land in question as public property.^’

It was contended before us, on appeal, that the Court should 
have applied the test afforded by section 3 of the Bombay City 
Municipal Act III of 1888. But that Act has no beariag on'the 
Mofussil Municipal Act Y I of* 1873 in question, which relates to 
a state of things and conditions of life entirely different, and is, 
moreover, framed on entirely different lines. Under these cir­
cumstances we see no reason for interfering, on second appeal, 
with the finding on the issue, and must,, therefore, confirm the 
decree with costs.

Decne confifmBd»- 
CD1. L, E., S Bom., 686 at p. 689.
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