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"There was no appearance for the complainant.

Ppr QURILAN :—We concur with the Sessions Judge in holding
that neither the evidence nor the findings justify a conviction
under section 54 of Bowbay Act VI of 1873, The Magistrate was
satisfied that the water complained of was foul. Bot there ig
no finding on cvidence that it was “offensive,” and the Courts
may not enlarge the meaning of that word"so as to include mere
waste or dirty water. As regards the definition of ““street” in
Bowmbay Act II of 1884, we think the Magistrate should have
considered the judgment in Hdlidis v. The Municipality of Dhan-
dhuka®, interpreting the older definitionr

The Court annuls the convietion and sentence.

1) I, L, R,, 6 Bom., 656.

APPELLATE CIVIL.

Before Mr. Justice Jardine and dlv. Justice Rinade,

RANOHOD MORA'R (onIGINAL PrarNrtirr), ArperLrant, ». BEZANJII
EDULIT axp otuers (RIGINAL DEFENDANTS), REsponnrnTs.#

Civil Procedure Code (Act XIV of 1882), Sees, 409, 413—A pplication for leave
to sue in _formd pavperis—Refusal of such application a bar to subscquent appli-
cation in the same right—Jurisdiction— Plea of jurtsdiction.

The plaintiff applied for leave to suc as a pauper for the redemption of a mort-
gage. As he did not proceed with the application, it was rejected with costs on
29th November, 1888,

On the 4th February, 1890, pla,thﬁf again applied for leave to sue as a pauper for
the redemption of the same mortgage. There being no opposition, the applieation
was granted, and was registered as o suits :

On the 20th September, 1893, when the suit bad been hcard neyply Lo the end, the
CGovernnont Pleader intervened, and applied that it shonld nok be allowed to proceed
further until the plaintiff had paid the costs incurred hy Government in opposing
the first application, which had been rejected, But the plaintiff refused to do so, and
thereupon the Bubordinate Judze diswissed the suit with costs under section 413 of
the Cade of Civil Procedure (Act XIV of 1832), and ordered the plaintiff to pay the
court-fees under section 412, .

. Held, on appeal, (1) that the order rejecting plaintiff’s first application wsiaw
order under section 400 of the Code of Civil Procedura 3 (2) that both thea pplic :W LY

* Appeal No, 16} of 1893,
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were made in respeet of the same right to sue ; (3) that the order rejecting the first
application operated as a bav under section 413 of the Code to the entertainment of
the second application, and (4) that such bar being one to the jurisdiction of the
Court, the Subordinatd Judge was nob only competent but hound to take notice of
it at an stage of the suit.

APPEAL from the decision of Khdn Bahddur M. N. Nedndvati,
First Class Subordinate Judge of Surat, in Suit No, 2 of 1390.

Suit in formd pauperis for redemption.  Tn 1688 the plaintiff
applied, as heir of one of the mortgagors, for leave to sucas s
pauper for redemption of certain property which had heen nort-
gaged in 1873 for Rs. 1 '7 .500 by his father and uncles. |

On 29th November, 1888, this application was rejected for
want of proseeution. In rejecting the application, the Subordi-
nate Judge passed the following order : —

“ Ninee the applicant does not wish to proceed with the application, T reject his
application to be allowed to sue in formaé pauperis and ovder him to pay opponent’s
costs andhear his own,”

On the 4th February, 1890, the plaintiff again applied for leave
to sue as o pauper for redemption of the same mortgage of 1873,

The application contained the following clause: — -

& All the properties in mortgage belonged to my grandfather by right of ownership.
I have, therefors, as a grandson a share in my own right in the ancestral property,
Therefore, nnder the said right, as also under my own right as one of the male sur-
vivors of a joint Hindu family, T alone have brought this’ snit for redeeming the
mortgage,” v

This application, not being opposed by the defendants, was
granted by the Subordinate Judge, and it was registered as Suit
No. 217 of 1890 under section 410 of the Code of Civil Procedurs
(Act XIV of 1882),

On the 20th.,SePtember, 1893, the suit being then nearly at an
end, the Government Pleader applied to the Court, praying that
it should not be allowed to proceed further until the plaintiff had
paid the costs incurred by Government in opposing his plevnous
application for leave to sue as a pauper.

The plaintiff having refused fo do so, the Subordinate Judge
(hsmmged the suit, holding that the order of the 29th November,
1888, rejecting the first application for leave to swe in formd
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pauperis was made under section 409 of the Code of Civil Proce-
dure, and that, therefore, the second application was barred

under section 413 of the Code. -

Against this order of dismissal the plaintiff appealed vo the
High Court.

Kdidbhai Lalubhai for appellant (plaingiff):—Section 409 of the
Code of Civil Procedure clearly refers to-orders passed on the
merits; it contemplates an inquiry into the guestion of pauperism,
and it is only after holding such an mnguiry that the Court can
make an order under that section either allowing or refusiig to
allow the applicant to suc as a pauper. The order vejecting our
first application was not passed aftor inquiry mto our pauperism.
It was passed merely because we did not wish to proceed with
the appliecation. The order was, therefore, not passed under
section 409 of the Code. The lower Cowrt’s order as to costs was
illegal and witra vires—The Collector of Ralndgiri v. Jendrdhan
Fithal®, The Government Pleader can only intervené under
the latter part of section 413 of the Code, if a regular suit is
instituted in respect of the same right to sue. In the present
case no such suit was filed, and the latter part of section 413 does
not apply. The Government Pleader was present in Court when
the second application for leave to sue in formd pauperis was
granted and rvegistered as a suit, He did not then contend that
the application was harred under the first part of section 413,
He must, therefore, be deemed to have waived the objection. It
was too late for him to raise any objection after tho suit had
proceeded for over three years, and was nearly ripe for judgment;
and then the only objection taken was that the suit should be
stayed till the conrt-fees were paid. He ought not to have been
allowed to raise even this objection at the last stage of the suit-—
Parkinson v. Hanbury®. Section 413, clause 2, does not apply.
toa plLuper suit, As regards clause 1,it has no application to
the present case, as we did not sue in respect of the same
right of action. On the former occasion plaintiff sued as heir
of his father, /.. in a representative Mp'wltv On the second
occasion plaintiff sued in his own right as the sole surviving
member of a juint family. The second application was, there-

(@) L L. Ru 6 Bom,, 590, @ 22 1, J, No 8 Ch,, 979,
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fore, not barred by the first, The Subordinate Judge was nob
competent suo motu to take the objection under section 413. He
had already passed am order allowing the applicant to sueas &
pauper. This order could only he set aside either on a review
or on an appeal to the High Court.—Refers to Amichand v. The
Collector of Sholipur,,; The Collector of Kdnara v, Krishndppa!®.

Ménekshal Jefuing?(g'si’:ak for respondent No, 1,

Rdo Sdheb 7dsudeo J. Kirtikar, Government Pleader, for re-
spondent No. 9.—~The order dismissing the first application for
leave to sue in formd puuperis could only have been made under
section 409 of the Code®* of Civil Procedure. There is no other
section under which it could be made. That being the case, sec-
tion 413 applies, and the Court had no jurisdiction to entertain a
subsequent application for leave t0 suein formd panperisin respect
of the same right of action. This objection to the jurisdiction of
the Court could be raised at any stage of the suit— Hubammad
Ismail v. Chattar Siugh'® ; Harsavdm Singly v, Mahammad Raza®
Abigi v. Bimechandra®. It is contended for the appellant that
no such objection was taken either by the defendants or by the
Government Pleader when the second application was granted
and registered as a suit. But the consent or acquiescence of parties
cannot confer on the Court a jurisdiction which it does not possess.
‘Where there is an inherent incompetency in a Court to deal with

the question before it, the omission to raise the question of its

jurisdiction does not operate asa waiver—Bibi Ladlr Begam v,

Bibi Raje Rabia®. Section 11 of the Code of Civil Procedure

is conclusive on the point. Tt prevents a Court from entertaining
any suit the cegnizance of which is barred by any enactment for
the time being in force. As to the question whether both the
applications for leave to sue in formd pauperis were made in
respect of the same right to sue, it is elear that the plaintiff
sought on both occasions to redeem one and the same mortgage.
The fact that on the former occasion he sued as heir of his father,

and that afterwards he sued in his own right as the sole surviving |

member of his famjly, does not alter the cause of action.

® 1. L. R, {3 Bom,, 234, @ fbid, 91, -
@ 1L.L, R., 15 Bom,, 77, - (® P, J. for 1885, p. 3'4..
& L L R, 4 All, 69, 6 1. L, R., 13 Bom,, 850
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JARDINE, J. :—Mr, Kaldbhdi for the appellant has contended
that the first order which was made by Me. Modi, Subordinate
Judge, “rejecting” the application, is not one made under
section 409 or 412, He was, however, unable to show us any
other seetion under which it might have been passed. It was
made in an inguiry expressly made under section 408. We are
satisfied that we can vefer it to scetion 409.

Section 413 then came im, ereating, in 10y opinion, a bar to
gubsequent pauper suit by the following words :—“ An order of
refusal to allow the applicant to suc as a pauper shall be a bar
to any subsequent application of the like nature by him in respect
of the same »ight to sue.” Assuming for the moment that the
words “ same right’” apply to the second applieation, section 413
constituted a statutable bar to the suit under section 11. If
the vesult of the first application had been stated in the second,
the Court would have rvejected it under section 54(¢) and
section 407(¢). But the Subordinate Judge, Mr. Modi, apparently
per incuriam did not do so. After taking the cvidence on the
merits the bar created by section 413 was pointed outb to his
suecessor, Mr. Nandvatti, who dismissed the plaint, but explained
that he looked on the cause as an application to sue as a pauper.
Mr. Modi might, after refraining, as he did, from rejecting the
second application at the preliminary hearing under section 407{e),
have refused it under section 409 at the formal hearing under
this last section—Chattarpal v. Rdja Rdm®, as the statutable
bar which T take to he an objection under section 407(c) might
then have been pleaded by the opposite party or otherwise have
come to the Subordinate Judge’s knowledge.

Section 409 ends thus—“The Cowrt shall then cither allow
or refuse to allow the applicant to sue as o pauper.” A refusal
to allow has been beld open to veview—ddgs, bev, Manilii®,
My, EKdlibhai argues that, as there was no refusal, bub section
410 was applied, the leave given to sue as a pauper was final,
except so far as it might he altered by review in the Court of
the Subordinate Judge or by revision of the High Court, He
cited Parkinson V. Hanbury®, where Lord Justice Knight Bruce

W I L, R, 7 All, 661. ® I, L, R, 4 Bom,, 414,
) 22 L. J, N, 8, Ch,, 979,
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treated three years’ acquiescence in an order giving leave to sue
as a pauper as W‘:l»ivel" on the part of the defendant. The report
is curt ; and there is no mention of bar to jurisdiction, a question
arising under our Code. I do not think that question is excluded
from the present case by the last sentence of seetion 400—
Chattarpal v. Rije Ram (supre). 1 assent so far to Mr. Kél4-
bhdi’s argument as+to hold that when Mr. Modi allowed the
second application under section 409, the cause rightly proceeded
as & suit under section #10. The Subordinate Judge, Mr.
Néndvatti, heard it on the wmerits; and at a late stage the bar
ereated by seetion 412 *came %o his knowledge. Unless that bar
is treated as mere procedure as something that vanished under
the last sentence of section 409 as soon as the second application
to sue as a pauper was allowed, the bar was one to the jurisdie-
tion, and the Subordinate Judge, being under section 410 required
to deal with the cause as a suit, was right in dismissing it.
He has rightly held that the final order is under section 412;
and under that section the divections about costs and court-fees
are legal. The cause had reached its penultimate stage when
the bar to jurisdiction was pointed out. The decision in Shek
Lswf v. 8udi Thrdhim™ scems to deal with a ecanse thab had
gone no further than orders allowing and rejecting the appli
cation.

I huve considered whether the first part of section 413 deals
with mere procedure or goes to the jurisdiction. The simile of
a ““bat ™ used there as in sections 11 and 14 points to jurisdie=
tion; the order of vefusal under section 409 prevents the
applicant alleging pauperism any more in vespect of the same
right to sue. The two reasons for the rule of res judicata, the
intevest of thg Btate that there should be an end of litigation
and the hardship on the individual—ZLuvckyer v. Ferryman®,
Thilkore Becharji v, Thikore Putdfi®—apply to the decision on
pauperism, under section 409, There is no reason for encourag-
ing pauper suits ; and I do not think the mere omission of the
first Subordinate Judge nor the laches of the opponent take the
present case out of the rule, especially as the laches of an oppos

* M P, I, 1876, p, 96, & L, R., 2 App, Csse, 51006 p, 550,
@ I, L, Bs, 14 Bom,, 81 at p. 35,
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nent may be collusive or result from a wish to get the suit tried
chéaply to the injury of the public revenue. In Naru v. dnpurna-
bdiV the bar is treated as one to the jurisdietirn under section
310 of the Code of 1859. Taking the bar to be such, no comsent
of parties can confer jurisdiction—Spooner v. Juddow® ; The
Government of Bombay v. Ranmalsing JJW) Bibt Ladli v. Bibi
Raje®. The objection may like that of ves judicata be taken
at any stage of the suit or appeal—Gecasoodin v. Rdmelandra® ;
Muhammad v. Chattar® ; Adbaji v. Romchandra®—zand the
interests of the public revenue I think require us to hold that,
as in the present case, the Court may take it- when pointed dut
by the Government Pleader or other amicus curice.

The next question is, whether the second application is based
on the “same right to sue.” There has been but little argu-
ment on the meaning of this phrase: Mr. Kdlibhdi only cited
Néro v. Anpurndbai. The phrase must, I think, mean either
the same as ¢ cause of action ” or something less. If treated as
tantamount to cause of action, I would hold that the phrase
applies here, on the anthorities I relied upon in Thikore Becharji
v. Thikore Putdjt. Both applications are for redemption of the
same mortgaged property ; thus the subject-matter and the relief
prayed arve the same in both. The cousa petends is the same;
the applicant says the mortgage is paid off, There is also eadem
conditio  persongrums i our opinion. What Mr. K4ldbhsi
seeks to establish is that this part of the exception of res judi-
ecate does nob exist; or, to pubt the argument in another form,
that there is not eadem queestio—Chinniye v. Venkattachella®,
1 incline to think that the phrase “same right to sue’ means
this question of right or, as it is called in Shridhar v. Narayan®,
ground of right, though in conceivable cases it may nean caden
conditio personarum. Treating it as not commensurate with
“ cause of action,” I am of opinion that it applies to the present
case. There is no contradiction between the titles set up in the

O P, J., 1874, p. 218. @ P.J.,1873, 17.

2 4 Moo, 1, A., 853 at p. 3705, ® L L. %, 4 All, 69,

) 9 Bom, H. C. Rep., 242, @ P, J, for 1885, p. 84,

& I, I B,, 13 Bom., 650, & 3 Mad, H. C, Rep.; 320, at p. 327,

© 11 Bowg. H, . Rep., 224, at p, 329,
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two applications. In the earlier one he leaves the Court and his. _ 1894
opponents to guess how he las a title to sue, as son and heir of Rﬁggfgn
his father, as if they could infer something about his status in

the Hindu family from this mere description of himself. In the
latter application he unfolds his status, There is no real differ-
ence between the two.

.
BEzaNJx
Enoznar.

1
The Court confirms the decres of the Subordinate Judge with

costs ; and orders the appellant to pay the usual court-fees.

RAwApE, J.:~The decision in this case turns entirely on the
construction of sections 409, 412 and 413 of the Civil Procedure
Code. 'The appellant, original plaintiff, as the heir of one of the
mortgagors, applied in 1888 for leave to be allowed fo sue in
formd pauperis for the redemption of a mortgage for Rs. 19,500«
That application, No, 78 of 1888, was rejected on 29th November,
1388, The actual words of the order of rejeetion were as fol-
low:—~“Since the applicant does mot wish to proceed with
the application, I reject his application fo be allowed to sue in
formd pauperis, and order him to pay opponents” costs, and bear
his own.” Plaintiff again applied in 1889 for leave to sue in
Jormd pauperis for the redemption of the same mortgage. The’
defendants did not either appear to oppose, or did not object,
and the Government Pleader only urged that plaintiff was not
a pauper, Khidn Bahddur Modi granted this application, and it
was registered as Suit No, 217 of 1890. The inquiry lasted over
more than three years, and when the case was nearly ripe for
judgment, the Government Pleader intervened on 29th Septem-
ber, 1890, and asked that the inquiry should not proceed further
until plaintiff had paid the costs due to Government in respect
of his rejected application of 1888. The lower Court advised
plaintiff to pay the.ggsts due to Government and the court-fees in
the present suif, but plaintiff declined to do either, and thereupon
the lower Court dismissed the plaint with costs under section 413,
and ordered plaintift fo pay court-fees also under section 412.

Plaintifl preferred the present appeal in formd pauperis from
this order of the lower Court., The chief contentions of the
appellant before us were—(1) that the lower Court was ‘in error
in d;smlssmg the plaint, and in applying section 413 to ‘bhis
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suit, Plaintif’s provious application had not been disposed of
under scction 409, and section 413 was, jher?fore, not applicable
to the case: (2) the lower Cowt had no jurisdiction to dismiss
a plaint which had been duly registered; (3) it was also
urged that the two applications were not made in the same right
within the meaning of the first clanse;of section 4133 (4) lastly,
it was contended that the order directing plaintiff to pay court-
fees and costs was improperly made under the cireumstances of
the case.

The issues for considevation are :— . :

(1) Whether the ovler rejecting plaintiff’s first application
was passed under section 409 ?

(&) Whether the lower Court was competent to dismiss
the plaint under the har ercated by section 4137

(3) Whether the two applications were made in the sams
right ?

(4) Was the order about costs and court-fees proper under
the circumstances of the case ?
" With vegard to the first point, we are of opinion that the lower
Court very properly held that the order passed on plaintitfs first
application was an order wnder section 409 of the Civil Procedure
Code. That section no doubt vequires the Gourt either to allow
or refuse the application, while the ovder in question was one of
rejection.  An order of vejection ean no doubt be made under
section 407, Chapter XX VI, bug, like the order rcjecting plaints
(section 54), it has to be made on preliminary grounds before
notice is issuced, anud Lefore any inquiry i« held into the applicant’s
pauperism.  In the present ense it is adioitted that such an
inquiry bad commenced, und uny order rejectige the application
atthat late stage cannot be considered to have been passed under
section 407. There may also be orders dismissing the applica-
tion under sections 97, 98, and in the circumstances of this case,
when the applicant’s pleader declined to proceed with the inquiry,
such an order might have been made. But; as a matter of fact,
the Judge, who decided the application, did not dismiss it, and
he did not allow the applicant to withdraw under section 373,
He rejected the application to be allowed to sue as & pauper.
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This he could only do under section 409. The word *refuse”
is used in section 408 as equivalent to the word “reject ” used
in section 407, In Buliro v. Gula Kuarl, where the applicant
had withdrawu his petition to be allowed tosue in formd pauperts,
and the petition had been struck off, the High Court of Allaha-
had expressed its view that the applicasion might well he regard-
ed as rejected under secton 40Y. Plaintiff’s fivst application
must, therefore, be regarded as disposed of under section 409,
nobwithstanding the slight ambiguity of the words used.

The next point to be considered is, whether it was competent
to the dower Cowrt, after having registeved the application as a
suit, and gone on with the inquiry for three years, to set aside the
order granting plaintiff’s application for leave to sue as a pauper,
and dismissing the same. The Judge who mude the ovder in 1890
was not the Judge who set it aside in 1893, This circumstance,
however, can make no difference, for hoth orders were passed by
the same Court.  The appellant’s pleader, Mr, Widldbhai, however,
contended that the Court, which ordered plaintiff’s second applica-
tion to be registered s a suit, could not set it aside of its own
motion without any objection from the other side. Itis no doubt
true that the defendants did not raise any objection on this heaa,
and even the Government Pleader, who intervened, objected
only to the inguiry being allowed to proceed further wuntil the
costs due to (overnment were paid. He urged this ohjection
under the Iatter portion of section 413, which objection was
plainly out of place, as the present suit was a pauper suit, and not
a suit on which full court-fees had been paid.  The lower Court,
however, took action under the first clause of section 413, which
provides that “the order of refusal under section 409 shall be
a bar to any subsequent application of the like nature made in
respect of the same right to sue.” The question we have to
consider in this ease is thus whether the Court could, of its own
motion, cancel its order vegistering plaintiff’s second application
as o suit, on the ground that such an application was harred by
gection 413. As a general rule, a Court cannot set aside any
order passed by it of its own motion, but this rale doesnot apply
to matters involving questions of jurisdiction, limitation, res

@ I L. R, 9 AlL, 129,
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judicata, &e., which take away jurisdiction. - Seetion 11 is explicif
‘on the point, and it has been authoritatively held that when the
jurisdiction of the Court is involved, the Judge cannot refuse {o
entertain the objection if it is patent on the face of the proceed-
ing. In Geeusoodin v. Rdmehandva® the objection about res
judicata was taken notice of even in a_ppeal. To the same effect
are the rulings in Kuppa v. Dorasam:® Myhammad Lsmdil v.
Chattar Singh® ; Harsaran Singh v. Muhdmmad Raza® ; dbdgiv. .
Rémchandra® ; Toponidhee Dhirj v. Breeputty Sahanee® ; Triloki
Nith v. Pertdd Nérdin®. When the objections do not affect
the jurisdiction of the Court, they cannot be urged in appeal if
they are not urged in time in the lower Court—ZFazal v. Gafar® ;
Nawabd Mahomed v. Moosuffur IHossesn® ; Fx parte Manohar
Bhivrax®®, Perhaps the case most in point is that reported in
Shekh Isuf v. Sidi Tordlim@b. There, as here, the first appli-
cation to sue in formd pauperis had been rejected, and a second
Judge had admitted & sccond application, and registered it asa
suit, His successor cancclled bhe order registering the second
application, and in appeal this Court reversed the last two orders,
and rejected the application which had been registered as a suit,
To the same effect is the ruling in Ndro v. dnpurnabdi?®, though
that case is an authority in regard to another question involved
in this case, namely, the interpretation of the words “in respect
of the same right to sue” nsed in section 413. On the whole,
therefore, we feel satistied that the lower Court was not merely
competent but bound to take notice of the har created by the
first clause of section 413.

The third point raised by the appellant relates to the question
whether the two applications were made in the same right to sue.
The ber created by the first elause of section 413 has no existence
except where the two applications are of a lilcemture, and made
in the same right to sue. Tt was contended that plaintiff’s frsh

) P. J. for 1878, Na. 17, M 1. L. R, 16 Cale,, 808,
@ ¥, L. R, 6 Mad., 76, ® 1. L. R., 156 Mad,, 82,

@ L L. R., 4 AlL, 069, ® 5 Beng, 1. K., 570,

@) Ibid., 91. @0 2 Bom, H, C. Rep,, 374,
® P. J. for 1885, p. 84, an P, J, for 1876, p, 96.

® I L, R, b Cale, 832. (9 P, J, for 1872, p, 218,
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application was made in his capacity as heir to his father, and
the second application was made in his own right. We haye
had the two plaints translated, and we feel satisfied that this
objection has nossubstantial foundation. In his present plaint
plaintift states (paragraph 10) that the properties in mortgage
belonged to his grandfather, and “ I have, therefore, as a grand-
son, a share in my own right in the ancestral property. There-
fore under the said right: as also in my right as one of the male
sarvivors of a joint Hindu family, I have brought this suit for
redemption.” The claim in the first application of 1888 was
made by plaintiff in his right as heir to his father, who was one
of the mortgagors.. The insertion of ;the grandfather’s name,
and the attempt to trace title through him, does not alter the
nature of the claim. Plaintift’s grandfather was not a party to
the mortgage. Plaintiff's father and his uncles were the mort-
gagors, and the claim in both applications was substantially to
redeem this mortgage of 1873 for Rs. 19,500. The two claims
must, therefore, be regarded as having heen in the same right to
sue within the meaning of the first clause of section 413. The
principal authority on this part of the ease is the ruling in Niro
v. Aupurnabdt (supra) in which case the secoud application had
been allowed ou the ground that it was made in a different 1'ié'ht
to sue. The High Court, however, held “that the same set of
facts which the mind at onee grasps as jurally integral ought not
to be made the basis of repeated proceedings, and the rule obtains
that all the cireumstances which exist when the former of two
actions is brought, and can be brought forward in support of it
shall be brought forward then, and not reserved for a second
action arising out of the same events. Though the forms of
action differ, the cause of action is identical, and the test is
whether the evidence in support of both actions iy substantially
the same,”” This was also the test laid down in Shridher v,
Bibajih as to what does or does not constitute a ground of right
identical with the one relied upon in a previous suit. The matter
is different when the grounds of right do not originate in the
same transaction, and they give rise to different duties, J: udged
by these tests, plaititiff’s applications in his own right, and as
M P, J, for 1874, p. 168,
16121
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heir to his father, originate in the same transaction represented
by the claim to redeem the mortgage of his father. The cases
cited by the appellant’s pleader on this point—2Baboo Gooroo v,
Baboo Hurondth ©; Thilore Becharji v. Lhdliove  Pujiji®—can
be distinguished, for in these cascs either the subject-matter,
or the ground of right, were different. We must, thervefore, over-
rule this objection also of the appellant, We accordingly hold
(1) that the order rejecting the appclhnt s first application was
an order under section 409, and that the refusal operated as g
bar to the entertainent of the second application ; (2) that the
lower Court was not only competent hut bound to take notice of
this bar to its jurisdiction ; (3) and that tlic two applications
were made in the same right to sue, and not in different rights,
The appellant was badly advised in not following the suggestion
made to him by the Subordinate Judge in the Court below.
His claim was rightly dismissed with costs under the circum-
stances of the case. Though the words used arc not free from
ambiguity, the lower Court has not disposed of the case as being
still in the application stage. It has dismissed the plaint as in
a regular suit, and the rulings in The Collector of Raémiyiﬁ V.
Jandrdan®, Awichand v. The Collector of Sholdpur®, The Col-
lector of Kdnara v. Hrishndppa® do not apply. The order
ahout costs and court-fees calls, thevefore, for no interference.

We accordingly reject the appeal, and confirm the order of
the lower Court with costs on appellant.

Order confirmed,

a 7, W, P\-/ 423, o 1, L, R., G Bol'll., 590,
@ 1, L. B.; 14 Bom,, 31, 4 1. L. R, 13 Bom., 234,
@ 1. L. &, 15 Bom,, 77,



