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The plaintiff preferred a second appeal.
Bildji Ahdji Bldgrat for the appellant.
P A Mehta (with B. N, Bhdjekar) for the respondents.

SagrcEnT, C. J.: —Both the Courts below have found that the
land in question belongs to the plaintiff; but subject, as the
Court of appeal has found, to a right of access to the temple. Such
"being the findings as to the property in the land, the Courts
could not compel the plaintiff to part with his legal rights and
accept compensation against his will, however reasonable it
might appear to be.

‘We must, therefore, reverse the decree of the Court below,
except as to the ovder as to costs, and order the defendants to
remove the verandahs complained of by the plaintiff. Defend-
ants to pay plaintiff his costs of this appeal.

Deeree reversed.
N.B.~After the High Court’s judgment was delivered, the plaintiff presented a
petition of review praying for a direction in the decree for delivery of possession,
The Couwrt, thercupon, on the 20th April, 1893, ahended the decree by adding

“and to vestore possession of the land to plaintifi™ aftor the words © remove
the verandahs complained of by the plaintiff,”

APPELLATE CIVIL.

Before Sir Churles Swrgent, K., Chicf Justice, and Mr. Justice Candy.

IRANGOWDA (0r16INAL DErFENDANT), APPELLANT, v. SESHA'PA
(ORIGINAL PLAINTIFE), RESrONDRNT. ¥

Practice— Procedure—=Suit by decree-holder to decluie a-house lsubject to attachinent
in execution s being the property of the judgment-debtor—Decree for plaintiff v
ground that judgment-debtor, thouyk not the owner of the house, had an attackable
inferest in it as permanent tenant—Court cannot make out @ new case foir plaintijf.

The plaintifi’s case being that a certaiu house was the absolute property of his
judgment-debtor, and that, therefore, he (the plaintiff) was entitled to atbach it in
execution of his decree, the Subordinate Judge found that the judgment-debtor was
not the owner of the house, and rejected the plaintiff’s claim. The Appellnte'()ourt;
held that (though the judgment-debtor was not the owner)he had an attachable
interest in the house as permanent tenant, and allowed the plaintiff’s claim. On
appeal to the High Court by the defendant,

* Second Appeal, No, 744 of 1891,
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Heid, that the order of the Appellate Court made out an entirely new case for the
plaintiff which hehad not made himself ab any period of the trial, and that the
deeree of the lower Appellate Court should be reversed,

Secoxp appeal from the decision of Rdo Bahddur Kdshindth
Bilkrishna Mardthe, First Class Subordinate Judge, with appel-
late powers, of Dharwdr.

Suit to set aside an order removing attachment.

The plaintiff alleged that he had obtained a decree against one ~

Sanganbasdpd and in execution thereof attached the house in
dispute as the property of Sanganbasdpd. The defendant, there-
upon, presented an application for the removal of the attachment
on the ground that the house belonged to him and not to Sangan-
basépd and got an order for the removal of the attachment.
The plaintiff then brought the present suit to set aside that
order and for a declavation that the house was liable to be
attached and sold as the property of Sanganbasdpd in execution
of the plaintiff’s decree against him.

The defendant alleged that the house was his ancestral
property and Sanganbasfpd his tenant ; it was, therefore, not liable
to be attached and sold for Sanganbasipd’s debt.

The Subordinate Judge found that the house was not the
property of Sanganbasdpd, and that, therefore, it was not liable
to be sold in execution of the plaintiff’s decree.

On appeal by the plaintiff that Sanganbasipd was the owner
-as admittedly he was in possession, the Subordinate Judge with
-appellate powers found that the house belonged to the defendant,
who had reserved to himself a right to rent only, that Sanganba-
sdpd was permanent tenant, and that permanent tenancy was
“““such a title as the plaintiff must be permitted to attach and sell.””
He, therefore, reversed the decvee of the Subordinate Judge
‘making the declaration sought for by the plaintiff.

The defendant preferred a second appeal.

Ndsgyan Ganesh Chanddvariar for the appellant (defend-
-ant) : —The plaintiff did not allege in his plaint that his judgment-
debtor had a right to live in the house as a permanent tenant,
.and that that right should be sold in execution of the deecree.
His case was that his judgment-debtor was absolute owner of the
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property, and that the right of absolute ownership should be
sold. The Arst Court rightly vejected the claim. The lower
Appellate Court was wrong in making out for the plaintiff a case-
which was never alleged by him and with respeet to which no.
issue was asked for in the first Court. The lower Court could
not dispose of the case on a ground not raised in the plaint, in:
the issues or the pleadings.
Vistnu Krishne Bhdtavdelar for the plaintiff.

Saremyr, C. J.:—The plaintiff’s case as made by his plaint.
was that he was entitled to aftach the house as the absolute:
property of Sanganbasdpd. The first issue was framed by the
Subordinate Judge on that assumption, and the fourth ground of
objection in plaintiff’s own appeal to the Court below was that
the first Court was wrong in not holding that Sanganbasipd was
the owner of the house. The ecase has, therefore, been tried
exclusively on the basis of determining whether Sanganbasipé
was the owner of the house. However, the lower Court of appeal
has found that, although defendant is the owner, Sanganbasipa
had an attachable interest in it as a Permanent tenant; bub
this is to make an entirely new case for the plaintiff, which he
never made himself at any period of the trial.

We must, therefore, reverse the deerece of the Court below
and restore that of the first Court, with costs on plaintiff here-
and in the Court helow,

Decree rveversed.
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