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Before Sir Ghades Sargent, KL, Ghief Justice, and Mr. Justice Candy.

GOYIisTD V E N K A 'J I  K U L K A B N I  (o e ig ijt a l  P l a i n t i f j ), A p p e l x a n t , r . 18 9 2 .
SADA'SHIV BHARM A SHET a n o x h e b  (opaaiXAL DEFEKOANrs), October 19.
Respondents.*

Encroacliment on laml—Injunction—Dnmcifjes— Legal rights ofoumer o f  laml—
Owner not coriijKUalle ioaocept coinpemation instead o f  removed o f  mcroackment.

Ill a suit to recover land adjacent to a temple belonging to the defendants, ou 
•ft liicL I and the defendants had encroached by building verandahs, the lower Courts 
found that the laud sued for was the property of the plaintiff subject to the 
defeudauts’ right of access to the temple, and directed fche defeudauts to i:)ay com*
|>ensation to the plaintiff for the encroachment. The plaintiff appealed to the High 
Court.

Held, that the land being found to be the plaintiff’s, the Courts could not compel 
him to part with his legal rights and accept compensation against his will, however 
reasonable it miglit appear to be. The defendants were accordingly ordered tO' 
remove the verandahs complained of.

This was a second appeal from  the decision of D r. A . D. Pollen;
D istrict Judge of Belgaum.

The plaintifi’ sued to establish his title  to and recover possess­

ion of certain portions of land adjacent to a temple on w hich land 

the defendants had encroached by building verandahs; the temple 

belonging to the defendants, and the land all around it  belonging 

to the plaintiff.

The defendants denied plaintiff’s title and pleaded lim itation.

The Subordinate Judge found th at the land in dispute belonged 

to the plaintiff, and directed the defendants to p ay compensation 

to the plaintiff for their encroachment.

P la in tiff appealed, and the D istrict Judge having found that 

the ground round the temple belonged to the plaintiff, subject 

to defendants’ right of access to and of using the temple, passed 

a  decree in  the follow ing terms :—

‘‘ I  v a ry  the decree b y  finding th at plaintiff is the owner of 

the land in dispute on the north and east sides of the tem ple as 

claimed in the plaint, and b y  aw arding his costs throughout.

I  otherwise confirm the decree."”

* Second Appeal, No. 429 of 1891.
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The plaintiff' preferred a second appeal.

Baldji Ahdji Bhdgvat for the appellant.

F . M. Mehta (with B. N. Bhdjekar) for the respond cuts.

S a e g e n t , C. J . : —Both the Courts below have found th at the 

land in question belongs to the p la iu tiff; but subject, as the 

C ourt of appeal has found, to a right of access to the tem ple. Such 

'being the findings as to the property in the land, the Courts 

could not compel the plaintiff to part w ith  his legal rights and 

accept compensation against his will, however reasonable ife 

m ight appear to be.

W e must, therefore, revei'se tho decree of the Court below, 

except as to the order as to costs, and order the defendants to 

remove the verandahs complained of by the plaiutiff. D efend­

ants to pay plaintiff his costs of this appeal.

Dccree reversed,
aV.^.—After the High Court’s judgment waa delivered, tlie plaintiff presented a. 

petition of review praying for a direction in the decree for deliv'ery of possession. 
The Court, thereupon, on the 20th April, 1803, ainended the decree by adding 
"and to restore possession of the land to plaintiff” after the words “ remove 
the verandahs complained of by the plaintiff."’

A P P E L L A T E  C I V I L .

1892. 
October 19,

Befoie Sir Charles Sargenf, lit., Chief Justlco, and Mr. Justice Candi/.

IRANGOWDA ( o k i q i n a l  D u jt e n d a k t ) ,  A i ’p e l l a n t ,  v . SESHA'PA 
( o r i g i n a l  P l a i n t i f f ) ,  E n s ro N D E N T .*

Practice—Procedure—Suit ly dccree-hoIJcr io declare a-house suhjed to aUaf-hrtieiit 
in execiLtiaa as leiiif/ the projwrt^ of the juchjmcnt-dfhtor—Decree for plaintiff vn, 
ground that judgment-debtor, tlioiujh not the oioner o f  the house, had an attachable 
i?iteret<t in it as permanent tmard—Gourt cannot malce out a new cast fo r  plaUitlf. 

The plaintiff's case being that ii certain house was the absolute property of his 
judgment-debtor, and that, therefore, he (the plaintiff) was entitled to attach it in 
execution of his decree, the Subordinate Judge found that the judgment-debtor wa!3 
not the owner of the house, and rejected the plaintiff’s claim. The Appellate Courfc 
held that [though the judgment-debtor was not the owner) he had an attachable 
interest in the house as permanent tenant, aud ,T,llowed the plaintiff's claim. Oa 
appeal to the High Court by the defendant,

* Second Appeal, Xo. 744 of 1891.


