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CEIMINAL KEVISION.

Before Mr. Justice Farsons and Hr. Justice Telang.

I N  B E  RATANLA'L EANGILDA'S*

1892.  ̂ Crhninal Procedure Code (Act X  o f  1882), Secs. 517 and 523—Property seized hf 
OctohtT police pending an inquiry or trial under a starcli~v:arravt -i/isvcd hy Ihe Cbinf

~IIafisira itsp(nm ' io deal v.:ith t̂ i'ch %rropcrly whtre no o fence is I'onmittt-d,

Section 523 of the Code of Criminal Procedure (Act X  of 1SS2) does not apply 
to property which is produced before a Conrt in the conrse of an inquiry or ti’ial 
under a search-warrant issued by itself nnder section 96 of tlie Code. To such 
property section 517 alone would apply; nnd if no offence is foimd in respect 
thereof, tbe Court can make no order. The property must be given back into the 
possession from which it came.

The scope of section 523 must be confined to property seized by the police of 
their own motion in the exercise of the powers conferred on them by law, for 
instance under section 51, 54, 164 or 1C5 of the Code o£ Criminal Procedure.

Per TstAXO, J.—Under section 523 of the Code of Criminal Procedure a Magis­
trate is bound to institute an inquiry before making any order touching the right, 
not of property, but of possession to the property, seized by the police.

A pplicatio ns  under section 435 o f  the Code of Criminal 
Procedure (Act X  of 1882).

The facts of the case were as follows:—One Bai G-uMb filed a 
complaint in the Court of tho First Class Magistrate of Surat 
against Itcharam Easikdas and Utamrdm Itchdrdm, charging- 
them with criminal breach of trust in respect of certain orna­
ments and jewellery which had been entrusted to them for 
sale.

In execution of a search-warrant issued by the Magistrate 
under section 96 of the Code of Criminal Procedure (Act X  of 
1882) the police seized certain jewellery which was in the posses­
sion of one of the applicants, RatanMl Rangildas.

The other applicant, Itchar^im Valabh, made over to the police, 
as soon as they appeared with a search-warrant, certain gold 
ornaments which he alleged had been pledged with him by one 
of the accused.

The Magistrate, after trying the case, discharged the accused, 
finding, on the evidence before him, that there had been a trust, 
but no criminal breach of trust committed by the accused.
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As regards the property produced seized by the police, the 
Magistrate in the course c f the trial, and without holding any ^
inquiry, passed an order, under section 523 of the Oode o f Eangildas.
Criminal Procedure, that it should be delivered to the complainant.

The order was as follow;s:—
“ I now proceed to dispose of the property seized b}  ̂police under 

circumstances which create suspicion of the commission of an 
offence under section 523 of the Criminal Procedure Code. All 
the property seized is amply proved to belong to complainant, and 
most of it, especially the jewellery, has been admitted to be com­
plainant’s propert}\ I therefore order the whole of the property 
produced in Court should be restored to the complainant after one 
month, L e. after the expiry of the period of appeal.”

Against this order the applicants, from whose possession the 
property had been tahen by the police, appealed to the Sessions 
Judge, but he declined to interfere, on the ground tbat the 
Magistrate was right iu, making the - order under section 523 ol; 
the Code of Criminal Procedure.

Thereupon the applicants applied to the High Court under 
its revisional jurisdiction,

Ganpat Sadashiw Rdo for applicants:— Section 523 of the Code 
of Criminal Procedure does not apply to the present ’ case. It 
does not apply to property seized by the police under a search- 
warrant issued under section 96 of the Code. In such a case the 
seizure by the police need not be reported to the Magistrate, 
as the seizure is made under his own orders. Section 523 applies 
only to the cases expressly specified therein. The present is not 
one of those cases. That being the case, the property should be 
restored to the persons from whose possession it was taken in 
the course of the trial—In re Annapurncibdi^̂ ;̂ Queen Empress 
Y. Kusa ham Lahshman^^ ;̂ Queen Bmpresn v. Ahmed^^K But, as­
suming that section 52.3 governs the present case, the Magistrate is 
bound under the section to make an inquiry as to the person who 
is entitled to possession before making any order for the disposal 
of the property. This inquiry has not been made in the present
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1892. case. The ]?ilagistrate has ordered the property to be given to the
jyRE complainant, merely because he finds she is the owner of it. This is

K clearly -̂ Â rong, Under the section, the Court has to determine who
has the right to fche possession of tlie property. In the present 
case the right to the possession is vested in the applicants, who 
have a lien on the property in dispute.

Bnxn.^on (with him Nagindds Tuhidas) for opponent:—The 
3ilagistviite was right in ordering delivery of the property to the 
complainantj who is the owner. She alone is entitled to the pos­
session of the property— Q.ueen Empress v. Joti Rajnak̂ -'̂ \ The 
ruling in In  re An vapi.irnahdî ^̂  was passed midet the old Code of 
Criminal Proeedure. Section 523 of the new Code is wider than 
seetion 415 or 41G of the old Code. Under the new euact- 
ment the Magistrate is at liberty to make an order for delivery 
of the property to the person he thinks entitled. If section 523 
does not apply, then I contend section 517 is applicable. Under
l.'ioth these sections the Magistrate has a wide discretion in 
making an order for the disposal of property. With that dis­
cretion this Court will not interfere in the exercise of its revis­
ional jinisdiction, but will leave the aggrieved party to assert his 
rights in a Civil Court. Refers to Queen Empress v. Tribhovan^^K

Patisoi.’Sj j : —Tho facts are those. Bai Gulab brought a charge of 
crimiual breach of trust against certain persons. The Magistrate 
to whom the complaint w'as made, issued search-warrants under 
section 9G of the Code of Criminal Procedure (Xof 18S2) and the pro­
perty now in question was fouud in the possession of the applicants 
and produced before the Magistrate. The Magistrate, though 
the persons in whose povssession the property was found were 
not the accused persons and though he found that no offence had 
been committed regarding it, ordered it to be deliA’ered to the 
onTnplainant. He held no independent inrpiry, and he does not 
iiiid that the complainant was entitled to the possession, but 
merely that she is the owner  ̂ of the property.

The first point that arises is whether his order was made with 
jurisdiction ? For if it was not, we are bound to interfere and 
set it aside ; whereas if it was, other points may have to be cou-
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sidered. The order was not and could not have been made _
nnder section 517 of the. Code, but it is souoht to be supported J]>r ub® , 1 1  Rataxl̂ 'l
nnder section 523, mider which section it purports to be luaae. Eamgiumis.
In m j opinion, this section is in no way applicable. It cannot,-I 
think from its veiy words, be hehl to apply to property which 
is produced before a Court in the course of an enquiry under a 
search-warrant issued by that Court. Its scope nmst be con­
fined to property seized by the police of their own motion, in 
the exercise of powers conferred on tliem by law, aud which 
seizure requires to be reported to a Slagistrate, since otherwise 
the Magistrate would have no knowledge of it. For instance, 
the seizure of articles found on an arrested person searched under 
section .51, the seizure under section 54 (4) of property suspected 
to be stolen or vrith which an oflbnce is suspected of having been 
-committed, fche seizure of property under section 165 or under a 
search-warrant issued under section 165 or section 1G6 would have 
to be reported. Eut there would be no necessity to report the 
seizure of property fonnd under a search-warrant issued by a 
Magistrate, since, by the terms of the search-warrant itself, the 
property lias to be placed before the Magistrate. Section 523 is 
silent as to any such property. Strictly speaking, section fel7 
and section 523 cannot both apply to the same property. Sec­
tion 517 ought to apply to all property produced before a Courfc 
in an inquiry or trial_, while section 523 would apply to property 
not so produced, but still in the possession of the police who had 
seized it, but to whom fche Legislature did not see fit to entrust 
the disposal thereof, and so conferred that power on the Magis­
tracy alone. Tho Calcutta High Court has ruled apparently thafc 
section 523 does nofc appl}’ to any property which has been 
the subject of a criminal trial (Ruling of September 7th, 1885  ̂
quoted in Prinsep’s 9th edition of Criminal Procedure Code, 
page 35ri). I will not, however, go so far as that. Ifc is rai- 
necessary to do so in fche prseeiit case, and possibly; I think, at the 
end of an enquiry or trial, there might be some property seized 
by the police to which section 523 might apply. Our criniiual 
ruling (No, 7 : Irnporatruc v. Gopdla) of 12th February, 1891, 
iappears to imply that. I  have no doubt that section 523 can 
have no application to property produced in the coursc of an
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enquiry or trial before a Oourfc under a search-warran t issued by 
Av BE  ̂ itself. To such property section 517 alone would apply, and if

E angildas no offence is found in respect thereof, the Court can make no or­
der ; it must be given back into the possession from which it came.
I find, tlierefore, that the order was made without jurisdiction, 
and my learned colleague agrees with me. We, therefore, reverse 

' the order of the Magistrate respecting the properfcy iu the case 
in question. The effect of this will be that the property must 
be restored to the possessiou of those persons who gave it up̂  
or from whom it was taken.

T elang , J . ;—These were applications made in the extra* 
ordinary jurisdicfcioa of this Court for the purpose of obtaining 
revision of certain orders for the custody of property made by 
the First Class Magistrate of Surat under section 523 of the 
Criminal Procedure Code. The principal prosecution in which 
the question regarding the property in dispute arose was one 
instituted by B^i Gulab against Itchardm Easikdas and Utam- 
ram Itcharam for criminal breach of trust, and the M agistrate 
being of opinion that though a trust was proved, a dishonest- 
breach of it was not proved, discharged the accused persons. The 
applicant in the first of these eases was the partner of one of the 
accused persons, and the property in question on his application was 
found by the police in the course of a search held under a search- 
warrant granted by the Magistrate in accordance with the provisions 
of section 96 of the Code of Criminal Procedure. In the second 
case the applicant was the pledgee of certain articles of jewellery 
from a person to whom they had been pledged by one of the accused, 
persons. The complainant had applied to the-Magistrate for a. 
.search-warrant as regards him also, but the order of the Magis- 
irate was that he should in the first instance be asked to hand 
over the things, and in the event of his refusal the search-warrant 
should be executed. The applicant, it was stated before us, pro­
duced the things to the police on their demanding the same, and 
they went in due course to the Magistrate’s Court. Under these 
circumstances the Magistrate ordered that the various articles 
and things taken from the possession of the applicants should be 
handed over to the complainant, Bai Gulab, and he made the 
order under the provisions of section 523.
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I  am of opinion that sectaon 523 has no application to such 
a case as the present. Comparing the provisions o£ that section ,
with those of section 96 and other sections of the Criminal 1 ro- Rangiidas,. 
cedure Code, I  am of opinion that section 523 only deals ■\vith 
cases in which the police seize property, as they are in some cases 
authorised to do, hy virtue of their own powers, and not in 
carrying out any order of a Magistrate. The general nature o f ' 
the provisions of that section coupled with the specific provision 
for a report to a Magistrate points, I  think, most strongly to a 
seizure by the police of their own authority. The seizures in the 
present cases were clearly not of that character. That in the 
case of Eatanlal was under a search-warrant granted by the 
Magistrate under section 96, which contains its own special 
enactment as to the nature of the proceeding to be taken before 
the Magistrate on the finding of the property under tbe warrant.
That in the case of Itcharam Valabh was also a seizure under 
the order of the Magistrate made apparently under section 94 of 
the Code. In both cases I think the section 523 under which 
the Magistrate professed to act, was inapplicable.

But it was said that section 517 in any event afforded ad­
equate authority for the order macle by the Magistrate. I  do 
not, however, perceive how section 517 could be applied to the 
case. That section, in terms, deals with property in respect of 
which an offence may appear to have been committed. In this 
case the Magistrate by discharging the accused on the ground 
that no criminal brench of trust had been proved to his satisfac­
tion must be taken clearly to have found that no offence had 
been committed. Mr. Branson argued that the Magistrate’s find­
ing was illogical, and that one could see from his judgment that 
he thought the accused had not dealt properly with the com­
plainant. I do not think, however, that there is anything necessa­
rily illogical in the judgment of the Magistrate. He apparently 
seems to have thought that the accused had not dealt properly 
with the complainant, but that their acts amounted not to a criminal 
offence but to a civil wrong. But in any event it is plain, I  think, 
that the property in this case cannot be treated as property in 
respect of which an ofEence appears to have been committed,
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because tbe only persons charged or chargeable with the offence 
jiB have, in facfĉ  been discharged, and that finding which we have

lUN'̂ iLDis. already refused to disturb is, while it stands, equivalent to a
finding that no offence has been committed.

It was, however, further argued by Mr. Branson that, even if 
neither section 523 nor section 517 applied to these cases, this 
Court should not now interfere in its revisional jurisdiction, as 
there is a remedy open to the aggrieved parties in the Civil Courts. 
But that principle has not, that I am aware of, been applied in 
the form thus indicated m criminal or (̂ 'f̂ ’Si-criminal proceed­
ings. It has been applied to some extent in cases coming uuder 
section 622 of the Civil Procedure Code. But the present pro­
ceedings, though dealing with questions of possession of property 
and, therefore, in their nature perhaps of a civil rather than a 
eriminal nature, are nevertheless not to be disposed of uuder 
section G22 of the Civil Procedure Code. Besides, it may be 
that the Court ought to apply different pynciples of interference 
in revision where a Suhordinate Court deals with matters which 
lie within its habitual jurisdiction and where such a Court deals 
summarily with matters entrusted to it by the Legislature for 
special reasons and under special circumstances. In this case, 
however, the matter appears to me to be one which specially calls 
for interference. The only section under which it can be said 
that the Court had any authority to make such an order as it 
has here made, has been shown to be inapplicable. And it, 
therefore, was the duty of the Court to apply the general rule 
laid down in In re Annainirnubdi th(iVQ being uo scope 
under tho law for the exercise of any judicial discretion by the 
Magistrate iu such a case. If there had been a discretion to be 
exercised, we should probably have been disinclined to interfere 
with its exercise l)y the Court below, although it is to be remark­
ed that in these cases there would have been one strong cir- 
■cuuistiince in favour of interference even from that point of view, 

that the Magistrate did not lay the basis for the orders he 
has made in any specific investigation such as he ought to have 
instituted before making those orders touching the rights not of 

a) I. L. R., 1 Bon%, G30.
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property' but of possession claimed b y  tbe applicants, who were, 

in tbe eye of the law, strangers to the criminal proceedings tried 

b y  him. But bowever tbat m ay be, these cases being', as I have 

pointed out, not of the classes contempleted by sections 523 and 

517 and there being, therefore, no pi’ovision of the law  authorising 

the ^Magistrate to depart from the general rule, that property 

taken under the authority of the law for a particular purpose 

should on the fulfilm ent of tbat purpose go back to the custody 

T,vhence it  was taken. I  th in k  the M agistrate had no jurisdiction 

to do otherwise than dii-ect the restoration of the several articles 

and things to the persons in whose possession they "were respect­

ive ly  when seized under his orders, I  m ay perhaps add one 

ivord more in  regard to I\Ir. Branson'’ s argument. I t  m ay be, 

though there is no evidence to enable this to be found w ith 

certainty, that in this particular case the applicants m ight not 

sustain any actual damage b y  having to sue in a C ivil Court to 

establish their civil rights to the property in question. B ut 

one can w êll conceive cases in w^hich great and even irreparable 

barm m ay result from the actual custody of property being lost 

in this W"ay. A nd it  w^ould not be safe, therefore, to lay  down 

auy such general rule as was indicated in Mr. Branson’s arguniejit. 

Upon the wdiole I  have come to the conclusion that the order o£ 

the Court below must be reversed.

Order reversed.

1S92,

A P P E L L A T E  C I Y I L .

Before Sir Charles Scirgent, Kt>, Chief Justice, and Mr. Jmtice Canchj.

X A E A 'B  M IR SA YAD  A 'L A M K H A 'N  ( o r i g i n a l  D e f e n d a n t  No. 1), A p p e l -  

LAJfT, V. Y A 'S IN K H A X  a n d  OTiiEns, (o m c h n a l P ia in t if i-s) ,  E e sp o n d e x x s .®

Aclm 'iie jJOti.'^esslon—AIanafjer during m inority— Lim itation A c t  ( X V  o f  1S77J, Sc7t. II,
A^is. 91 and 144.

The i:)]aintiff3 sued to recover lands wliich they claimed as tlieir o\v'u and of 
■which they alleged the defendant to have had the ■ managemeut diuing tlieir 
minority, he having heen appoLnted manager of all their (the plaintiffs’) property 
by their mother and grandmother, "who were dead at the date of suit. The defend­
ant alleged that the land ia question had been sold to him, and produced a deed 
of sale, dated 3rd October, 1S7C, purporting to have beeu executed hy the deceased
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