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Before Sit' Charles Sargent, Kt.^ Chief Jitstice, and Ifr, Justice Gandy.

NA'IK. PARSOTAM GHELA (o r ig in a l  P ia in tifi?), A p p k lla x t , v. GAN- 1892. 
DRAP FATELA'L GOKULDAS ( o r ig in a l  D e fe n d a n t) , E esp o n d en t.*  IT.

Easement—Riglit o f ivag—Prem-lption—Prescriptive right of thfi defendant to have.  ̂
hranchcs o f  his trees overhanging the 2ilM>itilf’s land—Eight o f  the defendant \to 
go on to the plaintiff's land to collect the fruit o f  the trees distinct from  and not 
accessory to the right to have the hninches overhanging.

The ilefeiiclant having acquired a prescriptive right to have the branches of liis 
trees overhanging the plaintiffs land, the lower Courts held that he had a right 
to go oa to the plaintiff’s land for the purpose of gathering the fruit of trees, on the 
ground that the prescriptiv'e right to have the branches of his trees overhanging 
the plaintiff’s laud carried with ifc an “ accessory” right to enjoy the profits of 
the branches in the best way possible.

H«M, (reversing the loM'er Courts’ decree) that the right to go on the plaintiff’s 
land to pick the fruit ofi'the branches was perfectly distinct from the prescriptive 
right to have the branches overhanging the land, and could not be said to be 
accessory to the latter right in^he sense of being within the limits of that right.

Second appeal from the decision of Yenkatrao B . Inamdar,
Acting Joint Judge of Alimedabad.

The plaintiff sued for (1) a declaration that the defendant was 
not entitled to enter upon the plaintiff\s land for tlie purpose of 
inspecting his own wall recently erected by him and of taking 
the fruit of his trees, the branches of which were haugine’ over ̂ o o
the p la in tifflan d , and for (2) an injunction restraining the 
defendant from going upon the land for the aforesaid purposes.

The defendant contended that he had acquired by long user a 
right of way over the land in question, and that there was no 
other passage by wliich he could go and inspect his wall and 
take the fruit of the trees.

The Subordinate Judge (Pv-ao Saheb N. N, Ndnavati) made a 
decree in the following terms :—

The defendant has no right to enter the plaintiff’s land afc all 
times and on all occasions except during the fruit season and when 
the necessity arises of removing the branches or wood or repairing 
the wall, &c., and that the defendant do enter the p la in tiffla n d

* Second Appeal, No. 473 of 1891.
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1S92. at sucli tiiiics with plaintiff^s permission wliicli tlie plaintiff 
sliould not refuse.”

Against the above decree the plaintiff appealed to the District 

Gourt, and the defendaut preferred cross-o1:>jectious under section 

561 of the Civil Procedure Code (Act X IV  of 1882).

The Acting Joint Judge found on the issues that (1) the defend­
ant had a right to pass over the plaintiff’s ground and that (2) 
with respect to the nature of that right there were no suEBcient 

materials on the record to prove the absolute right alleged by 
the defendaut.”

The Judge, therefore, confirmed the decree, observing :—^
The trees in question are very old ones, and their branches 

have been extending far over the plaintiff's land for upwards of 
forty or fifty years. * His predecessors in title were
entitled to prevent the extension of these branches on the plaint- 
iS’s land. Tliis right carried with i± the accessory right to 
enioj the profits of the branches in the best way possible, and 
this right eould not be enjoyed except by passing over the plaint- 
iflf’s land when necessary. In this view I thiuk that the defend­
ant is entitled to pass over plaintiff’s ground for the purpose of 
exercising the above right, and for inspecting liis walls, &c., on 
that side, and such other rights as might be necessary.

The plaintiif preferred a second appeal.
CliimanJdl H. Setalvad, for the appellant (plaintiff);—We 

allowed the branches of the defendant’s trees to hang over 
our land, because they caused no inconvenience to u s ; but our 
allowing the branches to overhang cannot give to the defendaut 
the right to come on our land to pluck fruit and inspect his wall. 
The wall was built by the respondent on his own land so late as 
1882. The wall belongs to him exclusively, and if he wishes to 
inspect it, he may do so without coming on our land,

Rao Saheb Vdsudev Jaganndth Kirtihar (Government Pleader) 
for the respondent (defendant):—The lower Courts held that we 
are entitled to go on the plaintiff’s land as an accessory right to 
enjoy our property. If we have acquired a right—and the lower 
Courts have found that we have—to have our branches overhane-
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ing' the plaintift’a lancl̂  then we say that we have also acquired the 
right of going over his hind to remove fruit from the overhanging 
branches—Esuhdl v. Damodar^ '̂’ . In fact, \ve claim a right of 
v/ay over the appellant’s land.

User amounting to a license would be in the nature of an 
easement, though it cannot amount to an easement strictly so called.

Saegent, C. J .;—Both the Courts below have found that the 
defendant had acquired a prescriptive right to have the branches 
of his trees overhanging the plaintiff’s land, and that the evid­
ence failed to establish anj- prescriptive right of way in defend­
ant over the plaintiff’s land ; but they have held that he has a 
riglit to go on plaintiff’s land for the purpose of gathering the 
fruit of the trees, on the ground that the prescriptive right to 
have the branches of his trees overhanging the plaintiff^? land 
carried with it as an accessory the right to enjoy the profits 
of the branches in the best way possible, which could not be 
done except by passing over the plaintiff’s land. We cannot 
agree in this conclusion. The right to go on the land of the 
plaintifl:' to pick the fruit off the branches is perfectly distinct 
from the prescriptive right to have those brandies overhanging- 
the landj and cannot be said to be accessoiy to the latter right in 
the sense of being within the limits of that right, however useful 
and even necessary it might be to the defendant m order to 
obtain the fall enjoyment of the profit of the branches so over­
hanging.

As to the right of the defendant to go on the land to repair 
the wall, it is not apparent on what ground the lower Court of 
appeal has granted it. The wall is not a common wall or a wall 
which plaintift’ is bound to keep in repairs, and if defendant 
wishes to repair it he must do so without trespassing on his 
neighbour’s land.

We must, therefore, reverse the deeree of the Oourt below and 
make a xleclaration as prayed for, and restrain the defendant by 
injunction from entering the plaintiff^s land for the purposes 
mentioned in the plaint. Appellant to have Ms costs throughout.

Decree reversed.
(1) I. L. R ., IG Bom., 552.
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