
986 TI-IE INDIAN LAW  XIEPOBTS. [VOL. XXII.

1897.
AN-ANDIBil

V.
Iv A JAB AM.

donor or tostator. Nothiu^^ is left iu liini. XTiitil the dei'onclant 
Anandibai dies, it cannot ho kruiwn who will inherit the house. 
Vasudcv, as one oi‘ her liushand’s aons, has only a successionis, 

an expectancy oi’ Kucccssion hy survivorHhip/-’ and such a hope 
or expectancy is not attachable under section 2G6 (/.■) of the Civil 
Procedure Code. The law upon which that exception is founded 
will he found in Earn Chmuler v. Dhnrmo JVarfiin̂ K̂ l l ie  case 
of Anmji V. ChaMlrahai -̂  ̂ was diilierent. There it was expressly 
fouad thcit the donor only gave to the donee a life estate. The 
reversion expectant on the determination of tlio life estate given 
to the donee was loft undisposed of, and conse<[uently remained 
vested in the donor, and was, therefore, as such held to bo attach
able. The fact that the donor only gave a life estate to the donee 
was the ratio dccidendi in that case.

The decree of the appellate Court is, for tliese reasons^ re
versed, and that of the Subordinate Judge restored witli costs 
throughout on the plaintitl'.

(1) 15 Cal, W . U., F. B. II., 17. (2) 1. L. It., 17 Bom., 503.

APPELLATE CIVIL.

1697.
Nolle wler 23.

Befora Mr. Judioe Candij and Mr. Jui t̂ice Fulton.

GOVIND GOPAL ( o b ig in a l  P i a i n t i p f ) ,  A p p l ic a n t ,  v. BALWANTliAO
H AllI (OIUQINAI l)ErENDANT), OpPONJiNT.=*'

Promissory note—Exp'csa promise to pay.

A  d o o T i m e n t  i s  n o t  a  p r o i u i s s o v y  n o t e  i f  i t  d o e w  n o t  c o n t a h i  a n  e x p r e s s  p r o -  

m i B O  t o  p a y .

A p p l i c a t i o n  to the High Court under its extraordinary ju
risdiction (section 25 of the Provincial Small Cause Courts Act, 
IX  of 1887) against the decision of Klidn Bahadur H. N. 
Nanavati, Judge of the Court of Small Causes^ at Poona.

Plaintii! sued in the Court of Small Oauses_, at Poona^ to 
recover the sum of Bs. 351-12-0 alleged to be due on a khdta 
account.

* Application, No, 177 of 1897 under Extraordinary Jurisdiction*



The khdta was in the following form : —
“ Dated 15tli April, 1893, to Govind Gopal Phadke from Bal'wantmo Hari G o v ih b  

Kaswadkar. • BAiWAiraiAO,.
“ (Oa debit sido as follow s:--) Rs. 300 cash in S’lrat ourrenoy have been 

received : for tliem interest at eight annas per cent, per mensem, having made an 
agreement of five months, have been taken—thi’oe hundred. ”

The above was stamped with a one-anua stamp. On. its Ifeing’ 
tendered in evidence^ an oljjoction was taken that it was iiisuffi- 
ciently stamped.

The Court allowed the objection and rejected the document, 
holding that it was a promissory note and not adequately stamped 
as such.

The plaintiff then applied for leave to amend the plaint and to 
sue for the aaiount as for money had and received. The Judge 
refused the application and dismissed the suit.

The plaintiff applied to the High Court and obtained a rule to 
set aside the order.

Purshokim P. K/iare, for tlie applicant (plaintiff), in support of 
the .rule,

Qangarani B. Bele, for the opponent (defendant), contra.

Candy, J.;— The document iu question is headed ‘'‘ kbdta,” that 
is, account.” Then it proceeds— dated 15th April, 1893, to 
Govind Gopal Phadke from Balwantrao Hari Easwadkar.” Then 
on the debit side occur these words (literally translated) :—

“  Rs. 800 cash in Stirat currency liave been received: for them iixterest at 
8 annas per cent, per monseni, having made an agreemont of five months, havo 
been taken— three hundred.”

W e are unable to hold that this document is a promissory note.
There is no promise to p a y ; and there is no authority for holding 
that an implied promise is sufficient to constitute an instrument a 
promissorj^ note. The document is a receipt or an acknowledg
ment or an agreement. In either case the plaintiff was entitled to 
proceed with the suit.

The rule must bo made absolute and the case remanded for the 
Small Cause Court Judge to proceed with it according to law.
C o ^  to follow the result.

* Fulton, J.:—As the document in question does not contain any 
express promise to pay^ I do not think it is a promissory note. It
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1897. appears to me to Le Biniply an aelaiowlcdgmei.it of liablity, and as 
sucli to 1)0 .sufficiently stainptid with ouo, I  woukl accord-
ing’ly roveivse the dcci.sioii, and runiuiid ilû  wiiit for retrial on tlio 
merits, A  day nli' jiild lie fixed for tlio hcai'ing’, and tlie Judge, 
after taking sueli evidence as the [lariicd may tender^ .sliould pro
ceed to dcrteiniinc wliotlior this niouoy is justly duo l>y the defend
ant to tlio plaintilV. l^ir tliia purpoHo I ilo not think that any 
amendmout of the ]ilaint in necoBHnry, hrit if it woru, it seems 
to mo to 1)0 ii ca,S(5 in which it might properly bo allowed. Costs 
should fullow tl\e re.snlt.

JRul(̂  made ahsolnfe.

CRIMINAL EE^^ISION.

1897
Deoemler 6.

Before JuMm' Pitrxoint and M r. Jndm' linnadc.

I n be MAHA':iiiVNA SilKT .1 ASWyVrSANi;-.!! PATESAKO-II *
Criminal Procedure.Oode {A ct X o / '188:2), Scr. ]',',3~A’ /vrr— Olmlrnpiioii in cf, 

pithlie river— M eaning o f ■ uhdructiini’  as utioil in  (he seotion.

Section l!l ’3 of tlw t'oile o:l; Criiiilniii ProtUjiluTo (AdI; X ciJ; 1H83) noiiitompli’itQS 
not only tliut tlw wiiy, rivia*, <»■ (jhaimol wlioro an rmlaAvl'ul obst.niotioTi is iriado, 
mTist 1)0 0110 of public nso, Imt also tliuf; tlw ol)Hti’iu!tion must ho of tluit public 
use.

"Wliora a dispute arose botwaoii tlio propi'iotoi's C)f two talukddi'l villagaf} situate 
on the banks ol’ a rlvov about tlm (livov«ioii of tho oonvso of tli(i rlvor by moans of 
a dam and a troncli imuk by oiio of tboiii in tlw curvont of tlio rhor, and each 
tiUukdar claimed tho rivov as liis owi privato property,

Held, tliat tbo Magiyti'ate had no jurisdiotiou to intorforft undor sodtion 133 
of tho Oriiainal Procoduro Codo (Act X  of 1882).

T h is  was an application iindcr scction 435 of tho Criminal 
Procedure Code (Act X  of 1882).

The applicant was tho Thakor of Limdi ,̂ and proprietor of the 
talukddri village of "Wadhela in the Ahuiedabad District.

The river Utavali separates the landB of this village from 
those of another tdlukdari villago callod Navda, which belongs to 
one Latifkhan. The river forms the boundary between thesu t<»ra. 
villages for some distance. It then bifurcatos_, one branch pass-^

* Oriiniual Revision. 'N'o. 297 of 1897.


