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build-, liis lioiisc 0() liiy'li, is to ))uild it .so I’lir li.'ick I’l'om tho 
road as to Itiiivc ilio iieco.s.sai’y open spaco ]'0(|iiij*t.'d by ilio by*Ia\v 
for that height “  botwooii Uu; iioiiiLul; Avhicli tho building ap­
proaches iicarcwt to tho street^ and tho ojipositu widi' ui‘ such 
street/'’ W e return the caso  ̂ with our an.swcr it) the que&tiu î 
in the afTu-mativc,

APPELLATE CIVIL,

1307. 
Dccmler 6.

Before. Sir ('• F. FarraH; K l., i'hlcf Jmllcc, and Mr. Jvsticc Candy, '

ANANDIBAI (oBiGiNAi, DwrnNitA.N'r), ArrELLM'iT, v. UA.lAliA.M t!J[INTi\k 
MAN V E T n i ' ’ (O U iaiK A L I ' i AIN’I'H'I''), ilKF.l'ONJ>KNT/'*'

Civil rroccilnro Code (Act X I V o f  ]8S2), S(̂ o. 2(Hi (k)— ICxfcudon—Aitaclmcnl— 
Spes siiccrr-joiiis— E.V2>orfan('i/ of SKcucsKlon hj/ Hurm'orshlp’ *—No!: itUacIi' 
able— — Wulow's nfafe.

Ono Sudiisliiv Aniuii ii lioiiso, wliidli \vii:i his !ioir-!i(;([uirml pvoporty,
to his widow (ilio (lol'otnlaiit), :iiul diiid loiivhi^ h sdii, A'asiuh'v. 'Plio will did not 
Gxpressly givi) tlui wi<l<w jiowor to dis]iO'iO ol: it. 'I'lio }ilaliitlir in oxoontion 
of a docreo agahiBt Vasndov souj'lit to attacli VuHiidov’s iniovoHi; in tlio hoim - 
Tho lowor Coiu't hold that an tlio iiitovoat lalion by ilio diiftmdant in iho liouso 
tinder lior liusband’H will vas only a widfnv’H OiUalo., VaKiidDvasliovluiHband’a sou 
had an intoi'otit iii tlia liouso wliiidi bo uUacliod bylhiiplainiiir.

Held (I'ovovhiiug ilio ducreo) tliai Vii,sTulov had iu> iniorost in Llw lionso. l£o 
had only a njtos suceossion-is—an oxpodiancy ol: siujoossldn by snrvivor.ship, iind 
Eucli a bope or oxpoctancy In not attaohabb} niidov yocilon 2(!(j (Ic) oC tlio Civil 
Pvocodnro Code (Act XIV  of 18S2).

Tho cntiro ostaio was vostod by the iostator in Iho do fondant. No doubt her 
estato was a -widow’s ostato. Her uRiiito in Hi closoly ros(}iublcd Ibat of a married 
woman in England to whom property is givou with a rostraint aĵ aioHt alienation. 
That boing w, sbo %vas unablo to disposo of it, but still she Wivs Its full owner. 
Tbo whole property parsed to her from the tostator, Kothing WiW left in bini. 
But until she died it eonld not be l-novn who would inberit tliehoune.

Annaji v. ChandrahaiiV tllstinynisliod.

Secojtd appeal from the decision of llao Bahddur D . G. Grliar- 
pure, additional First Class Subordinate J udge o£ Nasik with 
appellate powers, reversing the decreoof lUo Sahe1-> L. K . Nulkar, 
Joint Subordinate Judire.D

Second Appeal, No. 601 of 1897.
W I. L. R „  17 Bora., 503.



T h e  p la in ti i i 's u e c i f o r  u  J e c la r a t io n  t l i a t  a  c e i 'ta in  h o u s e  b e -  

lo n g e d  to  b is  jud g T iien fc -d eb to r V u su d e v  a n d  w a s  l ia b le  to  b e  so ld  aitandibai

in  e x e c u tio n  o f  a  d e c re e  a g a in s t  h im . T h e  d e f e n d a n t ,  w h o  w a s  Eaja.iiam,

V asu d o v ^s  m o th e r , d e n ie d  t h a t  V a s iid e v  h a d  a n y  in t e r e s t  in  th e  

h o u s e . S h e  c la im e d  to  b e  th e  o w n e r , a l le g in g  t h a t  ib h a d  b e e n  

th e  se lf-acc [u ired  p r o p e r ty  o f h e r  h u s b a n d  S a d a s h iv ,  a n d  t h a t  h e  

h a d  l e f t  i t  to  h e r  b y  h is  v.dll.

T h e  S u b o r d in a te  J u d g e  d ism is se d  th e  su it^  h o ld in g  t h a t  th e  

h o u se  in  d is p u te  w a s  n o t  V a su d e v ^ s  p r o p e r ty ,  a n d  t h a t  i t  w a s  n o t  

l ia b le  to  b e  a t ta c h e d  in  e x e c u t io n  of th e  d e c re e  a g a i n s t  h im .

O h a p p e a l b y  th e  p la in t i f f  th e  J u d g e  r e v e r s e d  t h e  d c c re e  a n d  

a l lo w e d  th e  c la im  o n  th e  g r o u n d  t h a t  S a d a s h iv ’s w il l  d id  n o t  

c o n v e y  a b s o lu te  t i t l e  to  th e  d e f e n d a n t ,  b u t  o n ly  a  w id o w ’s 

e s ta te .

T h e  d e f e n d a n t  p r e f e r r e d  a  se c o n d  a p p e a l.

Maliadeo B. Cliauhal fo r  th e  a p p e l la n t  (d e f e n d a n t ) .

Balhrishia N. Bhajekar fo r  th e  re s p o n d e n t (p la in ti f f ) .

E a u iia n , 0 .  J . :— ^We d o  n o t  e n t e r ta in  a n y  d o u b t  in  th i s  ca se  

t h a t  th e  d o c u m e n t u p o n  w h ic h  th e  d e f e n d a n t  A n o n d ib a i  b a se s  

h e r  t i t l e  to  th e  h o u se  in  s u i t  is  a  w ill, a n d  t h a t  th e  d e c e a se d  te s ­

t a to r  S a d a s h iv  A n a n t  b y  i t  v a l id ly  d e v ise d  th e  h o u s e  to  h e r .

A s  th e  w ill docs n o t  e x p re s s ly  g iv e  th e  d e f e n d a n t  A n a n d ib a l  (w h o  

w a s  th e  t e s t a t o r ’s w id o w ) a  p o w e r  o f d is p o s in g  o f t l ie  h o u s e , th e  

q u e s t io n  re m a in s  w h e th e r  Y a s u d e v ,  o n e  of t h e  te s ta to r^ a  s o n s , 

h o d  a n y  a t ta c h a b le  in t e r e s t  in  i t  a t  th e  t im e  w h e n  th e  p la ii i t iU  

a t t a c h e d  i t ,  A n a n d ih a i  b e in g  s t i l l  a l iv e .  W e  a r e  o f o p in io n  t h a t  

h e  h a d  n o t .  T h e  te s t a to r ,  w lie n  h e  d e v is e d  th e  h o u se  to  h is  

w id o w , v e s te d  th e  e n t i r e  e s ta t e  in  h e r .  N o  re v e r s io n  w a s  l e f t  

in  th e  t e s t a to r  to  d e s c e n d  u p o n  h is  h e ir s  a s  u n d is p o s e d  o f e s ta te .

T h e  S u b o rd in a te  J u d g e ,  A . P . ,  s p e a k s  o f  th e  e s ta te  w h ic h  t h e  

w id o w  A n a n d ih a i  to o k  in  th e  h o u s e  a s  a  w id o w ’s e s ta te^  a n d  in  a l l  

e s s e n tia l  p a r t i c u la r s  i t  is  o f t h a t  c h a ra c te r .  T h e  la w  im p o se s  

u p o n  h e r  th e  d is q u a l if ic a t io n  o f  b e in g  u n a b le  to  d isp o se  o f ifĉ  b u t  

s t i l l  s h e  is  i t s  fu l l  o w n e r .  H e r  e s ta te  in  i t  c lo se ly  re s e m b le s  

t h a t j j f  a  m a rr ie d  w o m an  i n  E n g la n d  to  w h o m  p r o p e r ty  is  g iv e n  

w i th  a  r e s t r a i n t  a g a in s t  a l ie n a t io n .  I n  th e  c a s e  o f  s u c h  a  g i f t  

o r  b e q u e s t  th e  w h o le  e s ta t e  in  t h e  p r o p e r ty  g iv e n  p a s se s  f r o m  t h e

VOL. X X IL ] BOM BAi SEUIES. 985m



986 TI-IE INDIAN LAW  XIEPOBTS. [VOL. XXII.

1897.
AN-ANDIBil

V.
Iv A JAB AM.

donor or tostator. Nothiu^^ is left iu liini. XTiitil the dei'onclant 
Anandibai dies, it cannot ho kruiwn who will inherit the house. 
Vasudcv, as one oi‘ her liushand’s aons, has only a successionis, 

an expectancy oi’ Kucccssion hy survivorHhip/-’ and such a hope 
or expectancy is not attachable under section 2G6 (/.■) of the Civil 
Procedure Code. The law upon which that exception is founded 
will he found in Earn Chmuler v. Dhnrmo JVarfiin̂ K̂ l l ie  case 
of Anmji V. ChaMlrahai -̂  ̂ was diilierent. There it was expressly 
fouad thcit the donor only gave to the donee a life estate. The 
reversion expectant on the determination of tlio life estate given 
to the donee was loft undisposed of, and conse<[uently remained 
vested in the donor, and was, therefore, as such held to bo attach­
able. The fact that the donor only gave a life estate to the donee 
was the ratio dccidendi in that case.

The decree of the appellate Court is, for tliese reasons^ re­
versed, and that of the Subordinate Judge restored witli costs 
throughout on the plaintitl'.

(1) 15 Cal, W . U., F. B. II., 17. (2) 1. L. It., 17 Bom., 503.

APPELLATE CIVIL.

1697.
Nolle wler 23.

Befora Mr. Judioe Candij and Mr. Jui t̂ice Fulton.

GOVIND GOPAL ( o b ig in a l  P i a i n t i p f ) ,  A p p l ic a n t ,  v. BALWANTliAO
H AllI (OIUQINAI l)ErENDANT), OpPONJiNT.=*'

Promissory note—Exp'csa promise to pay.

A  d o o T i m e n t  i s  n o t  a  p r o i u i s s o v y  n o t e  i f  i t  d o e w  n o t  c o n t a h i  a n  e x p r e s s  p r o -  

m i B O  t o  p a y .

A p p l i c a t i o n  to the High Court under its extraordinary ju­
risdiction (section 25 of the Provincial Small Cause Courts Act, 
IX  of 1887) against the decision of Klidn Bahadur H. N. 
Nanavati, Judge of the Court of Small Causes^ at Poona.

Plaintii! sued in the Court of Small Oauses_, at Poona^ to 
recover the sum of Bs. 351-12-0 alleged to be due on a khdta 
account.

* Application, No, 177 of 1897 under Extraordinary Jurisdiction*


