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■was wrong in making this reference under section 617 of the- 
Civil Procedure Code (Act XIV  of IS82). For a reference under 
that section lies only where the decree is final. But this decree, 
which was sent for execution to Zanzibar, was not a final decree-. 
It was a decree of a division Court against which there might, 
he an appeal. And an order made in execution of that decree 
would be a decree under section 244 against which an appeal 
would lie. The question, therefore, ought not to have been 
referred.

S ahgent, C. j . The question referred by the Judge of the 
Consular Court is one arising; in execution of a decree. But 
seetion 617 of the Code of Civil Procedure (Act XIV  of'18S2) only 
allows of a reference for the decision of this Court in tliie exe
cution of a decree when the decree was final—which was not 
fche case here. The Judge of the Consular Court must, therefore,, 
decide the question for himself and dispose of the application 
for execution. The party aggrieved by it will then have his 
appeal to this Court. Costs fco be cost-s in the case.

Order accovdingfy.^
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Before Ifr. Justice Bayley, Chief Justice (Acting), and Mr. Justice Gandy.

D A T T A 'T R A Y A  R A 'Y A 'J I  PAI (original P la in tifi), AprisLLANT, v, 
SH EID H AR  N A 'R A 'Y A N  PA'I (ohiginal D efendant), EKsroxDENT.*'

Landlord and tenant—Tenant expending money on land with, landlord’s hiowledge and 
consent—Standing ly —Estoppel—Right o f  tenant on eviction to he recouped the 
money so expended—Buildings erected on land held wider lease—Revwval o f  such 
lidldings.

T1i(3 defendant entered into occuiiation of certain land with the permission of the 
plaintiff, who was the owner, and erected buildings and otherwise espended money 
upon it. The plaintiff and the defendant were relations and lived near eacli other. The 
plaintiff constantly -visited the land and knew what the defendant was doing, but 
made no objection̂  Subsequently the plaintiff, being anxious to obtain from the 
defendant an acknowledgment of his (the plaintiff’s) title, induced (but without 
misrepresentation or fraud) the defendant to sign a rent-note. The Oom’t found that 
although this reut-note was, in terms, a lease for one year, yet the intention of the

* Second Appeal, No. 398 of 1891.
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parties was not that the defendant should at the expiration of the year, or on any suh* 
se<iuent demand, hand over to the plaintiff the land with the huilclinga which had 
beeu erected by the defendant with the plaintiff’s implied consent, without being 
recouped for the expenditure thus incurred; that subsequently to the esecntion of 
the rent-note the defendant had erected other buildings, and that the plaintiff knew 
of this, and made no objection.

Held, that the plaintiff could not recover possession of the land, or reijuire tlie removal 
of tho buildings, without recouping tbe defendant the money he had expended. .The 
plaintiff was estopped from denying the claim of defendant. He had stood by in 
silence while his tenant had spent money on his land.

T h is  was a second appeal from the decision of H. Batty, 
Acting District Judge of Eatndgiri.

The plaintiff sued to recover from the defendant certain land 
with arrears of rent for three years. He alleged that the said 
land formed part of his Inamat Mirache and that he
had let it to the defendant under a rent-note dated 12th 
April, ISSl^ for one year; that after the expiration of that period 
the defendant continued to occupy it with his (the plaintiff's) 
consent, and had erected buildings upon i t ; that he had sub
sequently requested the defendant to remove the buildings and to 
give up the land, but the defendant refused.

The defendant answered (vfiter alia.) that the rent-note sued on 
had been obtained by the plaintiff through misrepresentation. 
He denied that he was a yearly tenant of the plaintiff and alleged 
that he was a joint owner of the land with the plaintiff. He 
stated that he had built two houses and a stable and had sunk 
a well on the land with the knowledge of and without objection 
from the plaintiff, who was, therefore, estopped from requiring 
the removal of the buildings. He admitted that the stable was 
erected after the execution of the rent-note sued on, but stated 
that the other buildings had been erected previously. He con
tended that the plaintiff was not entitled to possession unless he 
paid the value of the buildings.

The Subordinate Judge found that the rent-note sued on had 
not been obtained by any misrepresentation or fraud on plaintiff’s 
part, and he allowed the claim for possession and arrears of rent, 
with liberty to the defendant to remove the. buildings from the 
land.
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1S92. The defendant appealed, and the Acting District Judge varied 
the decree by declaring* the plaintiff to be entitled to possession 
and removal of the buildings only on payment to defendant of 
Rs. 1,200, the approximate cost of the buildings. In his judg
ment the District Judge observed ;—

Defendant’s witnesses allege that the house was built a long 
itime previous to the rent-note, and the variations and uncer- 
;tainty among the plaintiff’s witnesses render this not impro
bable. The bare fact of the value of these buildings seems to 
this Court to render it very improbable that defendant would 
have erected them after he had not only received a warning 
from plaintiff, but had consented to execute a kabiddyat. It is 
difficult to believe that defendant would expend, as 'plaintiff’s 
witnesses admit, as much as Rs, 3,000 on land which defendant 
knew was not his, unless in the hope or encouragement ”  by 
'the real owner that he would be allowed to remain in possession 
long enough to get a return on his expenditure. Plaintiff, in the 
cireumstances of the case, being near at hand and constantly 
visiting the spot must have known of the erection of these build
ings, as would appear from witnesses adduced on his hehalf, yet 
he took no objection. If the buildings were subsequent to the 
rent-note (which plaintiff says was intended to prevent unautho
rized buildings) then the plaintiff’s acquiescence would in the 
case of buildings of such value be evidence of implied contract.

* * In the present instance the land does not appear
to have been available for agricultural purposes. The buildings 
were not of a temporary nature, but included a dwelling-house 
and a well. The works were going on under the plaintiff’s eyes. 
He knew that they were going on, and watched their progress. 
He took no objection. They were not easily removable. He 
eould not suppose that defendant meant them to be only tempo
rary. They lasted at least for eight years and yet plaintiff did 
not insist on defendant’s giving up the land (cf. 17 W; R , 467). 
There was not space available for agriculture. And though it 
seems that, if they were erected after the execution of the rent- 
note, defendant could only have acted on the belief, which plaint
iff did not by any proved objection or notice of ejectment dis
turb, that there was no intention to prevent their erection. I f
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the buildings were, as defendant alleges, erected before ths rent- 
note was passed, then it would seem that before tlie defendaut 
recognised the plaintiffs title, plaintiff had allowed him to com
plete those buildings without raising objection, and the acquies
cence and the implied consent of the plaintiff would esfcop him 
from asking their removal without giving full compensation 
( 6 Bora. E . C. Eep. SO, and 15 W. E., 161).

The plaintiff preferred a second appeal.
Ddji A'bdji KJiare for the appellant (the plaintiff):— Tlie 

Judge has not distinctly found the date at which the buildings 
were erected by the defendant, and has held that the plaintiff is 
estopped because he stood by when those buildings were erected. 
But the mere standing by does not create an estoppel— Shid- 
dJiesvar v. Mdmcliandrardv ; Onlmrdfd v. Suhdji Pdndurang 
Basawa/atajja v. Sdnui^^. Ramsden y. Dyson is iu the plaintiffs 
favour. The lower Court ought to have found as a fact whether 
the plaintiff did encourage the defendant to erect the buildings. 
A  tenant is bound i o  give back the land to Ins landlord hi bhe 
same condition in which it was when he entered upon it,

Mdnelislidlh J. Taleydrhhdn for the respondent:—The plaintifi^s 
ease was that the defendant built upon the land affcer the execu
tion of the rent-note^ but the lower Court has not placed any 
reliance upon this contention. We say that when a landlord 
stands by and allows his tenant to erect a substantial building 
on his land, he cannot subsequently insist upon the tenant’s 
removing the building. He is estopped. In such cases the land
lord is entitled only to compensation— Banee MadJiuh v. Joy 
Kislien The effect of the lower Courtis finding is that the 
defendant built upon the land in the iond Jide belief that the 
plaintiff would allow the buildings to stand. I t  is true that when 
a person wrongfully builds upon another man’s land  ̂ he should 
be compelled to remove the buildings; but here the defendant 
cannot be said to have built wrongfully. It is important to 
remember that the parties are not strangers to each other. They

(1) I. L. R., 6 Bom., 463.
(2) I .L .E , 15 Bom., 71.

(5) 12 Cale W. K., 495,

13) I. L. E., 9 Bom., 86. ,
0  L.H. I H . L -atp .l70.
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1892. "belong to the same fam ily  and live close to each other. In his 
written statement the defendant says that he bond fide believed 
that the land belonged jointly to him and to the plaintiff.

DaJi Aldji Khare in reply:— Even supposing that the defend
ant erected the houses before the execution of the rent-note, 
still the very fact that he executed the rent-note ought to have 
put him on his guard and ought to have prevented him from, 
erecting any new building afterwards. When he passed the rent- 
note he then at all events became aware that he was merely 
a tenant, and ceased to labour under a mistake as to his title to 
the land. If he erected the buildings after the passing of the 
rent-note, then there is no equity in his favour—Pilling v. 
Armitage PUmmer v. Mayor, of Wellington <2).

C an dy, J . : —We think that the District Judge must be taken, 
as having found that the defendant entered into occupation of 
this land with the permission of the plaintiff; that while he 
was thus in possession he erected a house aC a cost of Rs. 500, 
and built a well at a cost of Rs. 200 ; that the plaintiff being a 
relative of the defendant, and living close at hand, and constantly 
visiting the spot, knew of the building of the house and well, yet 
took no objection; that subsequently the plaintiff being anxious 
to obtain from the defendant an acknowledgment of his (the 
plaintiff’s) title to the land, induced the defendant to sign the 
rent-note of 12th April, 1881; that in this there was no misre
presentation or fraud on the part of the plaintiff, but that, though 
the rent-note was, in terms, a simple lease of the land with trees 
for one year, the intention of the parties could not have been 
that the defendant should at the expiration of the year, or on any 
subsequent demand, hand over the land with the buildings, which 
had been made by defendant with the implied assent of the 
owner of the land, without being recouped for the expenditure 
thus incurred; that subsequently to the execution of the rent-note 
the defendant had erected a “  manger (stable) on the land at a 
cost of Rs. 500, and that the plaintiff knew of the erection of this 
building, but made no objection. On these facts the District 
Judge found that the plaintiff was estopped from denying the 

a> 12 V fsey , 78. (2) 9 App. Cas., 699 at p. 711.
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claim of the defendant to be recouped the expenditure incurred 
on the buildings, which must have been built in the hope or 
encouragement from the landlord. He, therefore, declared the 
plaintiff entitled to possession and removal of the buildings only 
on payment to defendant of Es. 1,200.

W e think that the facts thus found by the District Judge do 
bring the case within the principles as explained by Lord Kings- 
dovm in Bamsdeti v. Dyson^^\ and subsequently expounded by 
the Privy Couneil in Plimmer v. Mayor, tfcc., of Wellingtnn ‘̂̂ . 
Here there are special circumstances— the near relationship of 
the parties, their residing in close vicinity to each other, their 
ownership of the surrounding lands—pointing to the presumption 
that the plaintiff by his conduct sanctioned the construction of 
the building and well, and afforded hope and encouragement to 
the defendant that he would be allowed to remain in peaceable 
possession of the same, or at least would not be ejected without 
a reasonable return for tke expenditure incurred by him.

We think, therefore, that the present case is one in which an. 
equity can be claimed, because the landowner has stood by in 
silence, while his tenant has spent money on his land; and as 
there is no dispute as to the way in which the equity should be 
satisfied, we confirm the decree of the District Judge with costs.

Decree confirmed.
(1) L. E,., 1 H. L., at p. 170, P) 9 App. Gas, at p. ,710.
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Before Sir Gliarles Sargent, A7., Chief Justice and Mr. Justice Gandy.

IKTA'RA'YAK LAKSH M AN  ( o r ig i jt a l  P la in T irr ), A p p e l la n t ,  v. BA'PU  
VALA.li H A IB A TB A 'V  o t h e e s  (onmm Ai P e fe k d a n t s ) , R esponde]st£ .*

Eegistration— Vendor and imrckasei— Priority—Notice—Possesmn—Suhseq w nt 
purchaser with notice oUaining pomession and paying off mortgage.—Right to 
■recover smi afplied in faying off mortgage^

The plaintiff sued to recover land purclia^ed by Hm in 1886 from the first defend
ant, and which was in possession of defendants Nos. 3, 3 and i. The conveyance to

* Second Appeal, No, 470 of 1891.
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