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was wrong in making this reference under section 617 of the -
Civil Procedure Code (Act XIV of 1882). For a veference under
that section lies only where the decree is final. But this decree,
which was sent for execution to Zanzibdr, was not a final decree,
It was a decree of a division Court against which thers might.
be an appeal. And an order made in execution of that decree
would be a decree under section 244 against which an appeal
would lie. The question, therefore, ought not to have been
referred.

Sareent, C. J.:—The question referred by the Judge of the
Consular Court is one arising in execution of a decree. Bub
section 617 of the Code of Civil Procedure (Act XIV of 1882) only
allows of a reference for the decision of this Court in the exe-
cution of a decree when the decrec was final—which was noé
the case here. The Judge of the Consular Court must, therefore,
decide the question for himself and dispose of the application
for execution. The party aggrieved by it will then have his
appeal to this Court. Costs to be costs in the case.

Order accordingly.

APPELLATE CIVIL.

Before My, Justive Bayley, Chief Justice (Acting ), and M. Justice Candy.

DATTA'TRAYA RA'YA°JTPAT (oR1GINAL PraTs1Ivy), APPELLANT, v.
SHRTDHAR NA'RA'YAN PAT (ortcvaL Derexpaxt), ResroNpent.*

Landlord and tenani—Tenant expending money on land with landlord’s Enowledge and
consent—Standing by—Estoppel—Right of tenait on eviction to be recouped the
money so expended—Buildings erecied on land held under lease~— Removal of such
Luildings,

The defendant entered into occupation of certain land with the permission of the
plaintiff, who was the owner, and erected buildings and otherwise expended money
apon it. The plaintiff and the defendant were relations and lived near each other, The
plaintiff constantly visited the land and knew what the defendant -was doing, but
made no objection: Subsequently the plaintiff, heing anxious to obtain from the
defendant an acknowledgment of his (the plaintiff’s) title, induced (but withoug
misrepresentation or fraud) the defendant tosigna rentnote. The Cowrt found that
although this rent-note was, in terms, a lease for one year, yet the intention of the

* Becond Appenl, No. 398 of 1891.
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parties was not that the defendant should at the expiration of the year, or on any sub-
sequent demand, hand over to the plaintiff the land with the buildings which had
been evected by the defendant with the plaintiff’s implied consent, without being
tecouped for the expenditure thus incurred ; that subsequently to the ezecution L}f
the rent-note the defendlant had erected other buildings, and that the plaintiff knew
of this, and made no objection.

Held, that the plaintiff could not recover possession of the land, or require the removal

of the buildings, withont recouping the defendant the rooney he had expended. _The
plaintiff was estopped from denying the claim of defendant. He had stood by in
silence while his tenant had spent money on his land.

THIS was a second appeal from the decision of H. Batty,
Acting District Judge of Ratndgixi.

The plaintiff sued to recover from the defendant certain land
with arrears of rent for three years. He alleged that the said
land formed part of his Indmat Mirache Bdg, and that he
had let it to the defendant under a rent-note dated 12th
April, 1881, for one year; that after the expiration of that period
the defendant continued to occupy it with his (the plaintiff's)
consent, and had erected buildings upon it; that he had sub-
sequently requested the defendant to remove the buildings and to
give up the land, but the defendant refused.

The defendant answered (inter aliz) that the rent-note sued on
had been obtained by the plaintiff through misrepresentation.
He denied that he was a yearly tenant of the plaintiff and alleged
that he was a joint owner of the land with the plaintiff. He
stated that he had built two houses and a stable and had sunk

a well on the land with the knowledge of and without objection -

from the plaintiff, who was, therefore, estopped from requiring
the removal of the buildings. He admitted that the stable was
erected after the execution of the remt-note sued on, but stated
that the other buildings had been erected previously. He con-
tended that the plaintiff was not entitled to possession unless he
paid the value of the buildings.

The Subordinate Judge found that the rent-note sued on had

not been obtained by any misrepresentation or fraud on plaintiffs

part, and he allowed the claim for possession and avrears of rent,

with liberty to the defendant to remove the buildings from the '

land.

1892.

DATTATRAYA

Ra'va’sr P4
v,

' SHRIDHAR

Nirdvan.
P



7738

1892,

DATTATRAYA
Ra'visr Pix
v,
SERIDEAR
NARATAN
Pir

THE INDIAN LAW REPORTS, [VOL. XVIIL

The defendant appealed, and the Acting District Judge varied
the decree by declaring the plaintiff to be entitled to possession
and removal of the buildings only on payment to defendant of
Rs. 1,200, the approximate cost of the buildings. In his judg-
ment the District Judge observed :—

“Defendant’s witnesses allege that the house was built a long

time previous to the remt-note, and the variations and uncer-
tainty among the plaintiff’s witnesses render this not impro-
bable. The bare fact of the value of these buildings seems to

this Court to render it very improbable that defendant would
have erected them affer he had not only received a warning
from plaintiff, but had consented to execute a kabuldyal. Itis
difficult to believe that defendant would expend, as plaintiff’s
witnesses admit, as much as Rs. 3,000 on land which defendant
knew was not his, unless ¢ in the hope or encouragement™ by

the real owner that he would be allowed to remain in possession

long enough to get a return on his expenditufe. Plaintiff, in the
circamstances of the case, being near at hand and constantly
visiting the spot must have known of the erection of these build-
ings, as would appear from witnesses adduced on his hehalf, yet
he took no objection. If the buildings were subsequent to the
rent-note (which plaintiff says was intended to prevent unautho-
rized buildings) then the plaintiff’s acquiescence would in the
case of buildings of such value be evidence of implied contract.
* % Inthe present instance the land does not appear
to have been available for agricultural purposes. The buildings
were not of a temporary nature, but included a dwelling-house
and a well. The works were going on under the plaintiff’s eyes.
He knew that they were going on, and watched their progress.
He took no objection. They were not easily removable. He
could not suppose that defendant meant them to be only tempo-
rary. They lasted at least for eight years and yet plaintiff did
not insist on defendant’s giving up the land (¢f. 17 W. R., 467).
There was not space available for agriculture. And though it
seems that, if they were erected after the execution of the rent--
note, defendant could only have acted on the belief, which plaint-
iff did not by any proved objection or notice of ejectment dis-
turb, that there was no intention to prevent their erection. If
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the buildings were, as defendant alleges, erected hefore the rent-
note was passed, then it wounld seem that before the defendant
recognised the plaintiff’s title, plaintiff had allowed him to com-
plete those buildings without raising objection, and the acquies-
cence and the implied consent of the plaintiff would estop him
from asking their removal without giving full compensation
( 8 Bom. H. C. Rep. 80, and 15 W. R., 161).”
The plaintiff preferred a second appeal.

Ddji A'bdji Khare for the appellant (the plaintiff) :—The
Judge has not distinctly found the date at which the buildings
were erected by the defendant, and has held that the plaintiff is
estopped because he stood by when those buildings were evected.
But the mere standing by does not create an estoppel—=8hid-
dhesvar v. Rimehandrarday @ ; Onkardpd v. Subdji Pandurang @;
Basawantapa v. Rdnu® . Ramsdenv. Dyson @ is in the plaintiffs
favour. The lower Court ought to have found as a fact whether
the plaintiff did encourage the dcfendant to evect the buildings.
A tenant is bound o give back the land to his landlord in the
same condition in which it was when he entered upon it.

Minekshah J. Taleydrkhdn for the respondent :—The plaintifi’s
case was that the defendant built upon the land after the execu-
tion of the rent-note, hut the lower Court has not placed any
reliance upon this contention. We say that when a landlord
stands by and allows bis tenant to ereet a substantial building
on his land, he cannot subsequently insist upon the tenant’s
removing the building. He is estopped. Insuch cases the land-
lIord is entitled only to compensation—Banee Madhud v. Joy
Kishen @, The effect of the lower Court’s finding is that the
defendant built upon the land in the bond fide belief that the
plaintiff would allow the buildings to stand. It is true that when
a person wrongfully builds upon another man’s land, he should
be compelled to remove the buildings; but here the defendant
cannot be sald to have built wrongfully. It is important to
remember that the parties arc not strangers to each other. They

@ I L. R, 6 Bom., 463. ® I L R, 9 Bom, S6. .
@ 1,1, R, 15 Bom, 71 ) L. R, 1H. L. at p. 170.
@) 12 Cale W. R,, 495, ‘
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belong to the same family and live close to each other. In his
written statement the defendant says that he bond fide believed
that the land belonged jointly to him and to the plaintiff,

Diji Abiji Khare in reply :—Even supposing that the defend-
ant erected the houses before the execution of the rent-note,
still the very fact that he executed the rent-note ought to have
put him on his guard and ought o have prevented him from
erecting any new building afterwards. When he passed the rent-
note he then at all events became aware that he was merely
a tenant, and ceased to labour under a mistake as to his title to
the land. If he erected the buildings after the passing of the
rent-note, then there is no equity in his fa.vour—-P-[lZing V.
Armitage ©; Plimmer v, Mayor, Le., of Wellington .

Caxpy, J.: —We think that the District Judge must be taken
as having foundthab the defendant entered into occupation of
this land with the permission of the plaintiff; that while he
was thus in possession he erected a house al a cost of Rs. 500,
and built & well at a cost of Rs. 200; that the plaintiff being a
velative of the defendant, and living close at hand, and constantly
visiting the spot, knew of the building of the house and well, yet
took no ohjection ; that subsequently the plaintiff being anxious
to ohtain from the defendant an acknowledgment of his (the
plaintiff’s) title to the land, induced the defendant to sign the
rent~note of 12th April, 1881 ; that in this there was no misre-~
presentation or fraud on the part of the plaintiff, but that, though
the rent-note was, In terms, a simple lease of the land with trees
for one year, the intention of the parties could not have been
that the defendantshould ab the expiration of the year, or on any
subsequent demand, hand over the land with the buildings, which
had been made by defendant with the implied assent of the
owner of the land, without being recouped for the expenditure
thus incurred ; that subsequently to the execution of the rent-note
the defendant had erccted a *“ manger > (stable) on the land at a
cost of Rs. 500, and that the plaintiff knew of the erection of this
building, but made no objection. On these facts the District
Judge found that the plaintﬁf was estopped from denying the

(13 12 YVesey, 78, (0 9 App, Cas., 699 at p. 711.
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claim of the defendant to be vecouped the expenditure incurred

v4l

1892,

on the buildings, which must have been built in the hope or Darra’Trava

encouragement from the landlord.  He, therefore, declared the
plaintiff entitled to possession and removal of the buildings only
on payment to defendant of Rs. 1,200.

‘We think that the facts thus found by the District Judge do
bring the case within the principles as explained by Lord Kings-
down in Ramsden v. Dyson®), and subsequently expounded by
the Privy Council in Plimmer v. Mayor, &e., of Wellington®,
Here there are speeial circumstances—the near relationship of
the parties, their residing in close vicinity to each other, their
ownership of the surrounding lands—pointing to the preswnption
that the plaintiff by his conduct sanctioned the construction of
the huilding and well, and afforded hope and encouragement to
the defendant that he would be allowed to remain in peaceable
possession of the same, or at least would not be ejected without
a reasonable return for the expenditure incurred by him.

We think, therefore, that the present caseis one in which an
equity can be claimed, because the landowner has stood by in
silence, while his tenant has spent money on his land; and as
there is no dispute as to the way in which the equity should be
satisfied, we confirm the decree of the District Judge with costs.

Deeree confirmed. .
@ L. R., 1 H, L,atp 170, @) 9 App. Cas. at p. 710,

APPELLATE CIVIL.

Before Sir Clarles Sargent, Ik, Chicf Justice and Mr. Justice Candy.
NARA'YAN LAKSHMAN (orIc1val PLAINTIFF), APpELLANT, 2. BA'PU
varap HAIBATRA'V axp oTHERS (0RIGINAL DErENDANTS), RESPONDENTS®
Registration—Vendor and  purchaser—~Priority—Notice—Possession~8ubsequent
purchaser with notice obtuining possession and paying of mortgage—Right to
“recover Swiv applied in paying off mortgage.

The plaintiff sued to recover land puréhased by him in 1886 from the first defend..

ant, and which was in poseession of defendants Nos, 2,'3 and 4, - The conveyance to
* Becond Appeal, No, 470 of 1891,
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