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Befoi'e Mr. Justice Binhcood and Mr. Justice Farsons.

M U N IC IPALITY OF AH M EDABAD v. JU M N A P U N JA.* 22.

Bonhay Act V I oj- 1873, Sec. Si—Proceedings taken under Section S4 Jor tJie ;
recetery o f  vumicijjol taxes—Such proceedings are judicial and noi miyusterkd—
Maijist)'ate.’s duty under the seetion.

A  proceeding befoi-e a Magistrate for the recovery of municipal cesses and taxes 
instituted under section S4 of Bombay Act VI of 1873, is a criminal prosecution, 
and must be conducted in the jnanner prescribed for summary trials under 
Chapter XX II of tlie Oode of Criminal Procedure (Act X of 1SS2].

Ia  such a proceeding a Magistrate is not bound to order payment of the full 
amount claimed by the municipality, but must satisfy himself as to the extent of 
the defaulter’s legal liability l̂ efore passing auy order against hira.

T h is  was a reference under section 438 of the Code of Criminal 
Procedure (Act X  of 1S82).

The accused was charged Ijy the Municipality of Ahmedabad a 
cess rate of one rupee per annum for the removal of sullage 
water. He refused to pay the rate, and thereupon the Muni­
cipality prosecuted him under section 84 of Bombay Act V I of 
1873.
, The trying Magistrate held that the accused was Hable to pay 
only one-half of the rate charged, and ordered him to pay that 
amount.

The District Magistrate thereupon made the'following refer­
ence to the High Court:—

“ The Honorary Magistrate has, instead of issuing the warrant 
applied for for the levying of arrears of taxes, taken evidence on 
the point whether or not the persons concerned have been rightly 
assessed,—that is, whether they have been placed in the proper 
lists or grades, and he has found that they have been assessed 
too highly, and he has ordered the recovery of a lesser amount.

“  Looking to the meaning of section 84 of the Municipal Aet, 
it appears to me that the Honorary Magistrate has altogether 
exceeded his powers. Otherwise the Honorary Magistrate be­
comes the .appellate authority in all cases of municipal taxation,

* Criminal Eeference, No. 138 of 1890.
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1891, and every case can be taken before him by the simple expedien 
of uot paying the tax.

“ This result is not contemplated by the Municipal Act, whicL 
provides other means for hearing appeals against municipal 
taxation.

A  ruling on the point is urgently and speedily required, as 
the action of the Honorary Magistrate has brought the collection 
of the tax for the removal of sullage water in Ahmedabad to a 
dead-lock—some 19,000 cases of refusal to pay the tax having 
heen brought into his Court.”

The reference was argued befoi’e Birdwood and Parsons, JJ,

Shdntdrdm Ndrdyan, Government Pleader, for the Crown.
Ghunanldl E. Setalvad for the accused.

P e r  G v b i a j i  T h e  accViSQd in this case was charged by the 
Ahmedabad Municipality a cess rate of one rupee per annum for 
the removal of sullage water under class F of the cess rates sanc­
tioned by Government Resolution No. 1886 of the 1st June, 1888, 
(see the rules of the Ahmedabad Municipality, p. 51). He refasei^ 
to pay the rate for the year 1889-90, and the municipality applied 
to the Magistrate to recover it under section 84 of Bombay 
Act VI of 1873. The Magistrate found that the accused was 
liable under class P, sub-section 1, to only one-half of the rate 
charged. The District Magistrate has referred the case to tli<3 
High Court, as he is of opinion that a Magistrate, dealing with 
au application under section 84 of the Municipal Act, has bq 
jurisdiction t© question the propriety of any claim made by. the 
municipality, but must issue his warrant for the full amount of 
rate charged upon the defaulter. It is argued that, in sueh cases  ̂
the Magistrate acts ministerially and not judicially. We can­
not accept this interpretation of the law. The Magistrate, is 
empowered under section 84 to recover rates by a “  summary 
proceeding ” in the manner provided iu the Code of Criminal 
Procedure (X of 1882). “ This summary proceeding ” must be 
the proceeding for which provision is made in Chapter X X II 
the Code of Criminal Procedure. There is no other provision ii!, 
the Oode which appears to be applicable tO' the case. The-



VOL. XVII. BOMBAY SERIES.

eminent Pleader contends tlmt the proceeding referred to is that 
contained in section 386, which provides that, when an offender 
is sentenced to pay a fine, the Court passing the sentence may, in 
its discretion, issue a warrant for the levy of its amount by 
distress and sale of any moveable property belonging to the 
offender, although the sentence directs that, in default of pay­
ment o£ the fine, fche offender shall be imprisoned. But this 
view is not consistent with tho ruling of this Gourt in 
Imperairijo v. KaTTiUtshankar BMisUan]cai<^\ which shows thafc 
proceedings before a Magistrate under section 84 of the Municipal 
Aet are criminal prosecutions. Such prosecutions must be coH' 
ducted according to the rules applicable to summary trials. The 
Magistrate is bound, therefore, before sentencing a defaulter to 
pay a rate, to satisfj  ̂ himself as to the extent of his legal 
liability, and did not, in the present case, act without jurisdiction 
by enquiring into its merits. He has, however, reduced the rate 
without first finding on evidence, duly recorded, that the accused 
had no khdlhundi and no tub on his premises. It was only on 
such a finding that he could legally hold that the case fell under 
class P, sub-section 1, of the rules and not under the first part of 
class F. We reverse the Magistrate’s order and direct him fco re­
hear the case.

1891.

(1) Cr. Ptul. 8G of 3rd December 1888.
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A P P E L L A T E  C I V I L .

Before Sir Charles Sargent, JiL, Ghinf Justkc, and Mr, Justke Candy.

P A E V A T IS H A N K A E  D U R G A ’ S H A N K A B  (o r ig in a l  P la in t ifs )*  
A p p e lla n t , v. BA.I N A V A L  (o r ig in a l  D e fen d a n t), E e s to n d b s t .*

Ck'il Proeethire Code ( Act X I V o f  1882j, Sec. 562—Memand—Practice—Procedure.

The clefenclanl; in a snifc on a mortgage appliea, on the tlay fixed for the hearing, 
an acljouniment on tbe gronnd of ilhiess. Her application was refused, and the 

Court heard the case ex parte and passed, a decree for the plaintiff. The defend* 
ant appealed to the District Jtidge, ■who reversed the decree and remanded the 
case, on the gronnd that the defendant’s aî plication for au adjourmnont ought to 
have been granted. On appeal to the High Coiirt,

* Appeal No. 28 cr! 1891.
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