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That section ol3vi'ous]y refers™ in the first place, to the juclgmentg
passed in civil suits in tlie gxercise of the original civil jurisdic-
tion of the Court. It also refers to the orders passed by a single
Judge disposing of the original and appellate work of this Court
aiTider rules made under section 13 of tlie Act relating to this
Court. w*

The order passed in this application falls under neither cate-
gory. It is not a judgment”®, and it does not come within the scopo
of the work disposed of by a single Judge in accordance with rules
framed under section 13. It is, moreover® as observed above™ a
discretional jurisdiction™ and, therefore, 110 appeal lies from such,
an order under paragraph 15 of the Letters Patent. There has
mbeen no precedent before wlierc any such appeal was allowe<I* and
we uuist, therefore”™ dismiss this appeal.

Jiijical (lismmeil.

APPELLATE CIVIL.

Befoi'd Sir Q. F. Farvan, Kl., ClucJ Justice, and Mr. Justice Candu-
KANTHEPPA RADDI (oeiqixal PLAIXTii'r), Appellant,y. SHESHAPPA
AND AXOTXEE (ORICHNAL KN,D.m's), JIKSI' QITDKNTS'*

Limitalion Act (XV 0/IS77.j, 11, Ar!. 139—L%n<llorcl awl Unant— Lcaae
— Tenant oterltoldiiiff on ex~Ji'rafion of Jerrsn—Isnhire of htldiinj— Tenant hy

sufferance—Advorse -passession— Limitation.

Seinhh—Under aiilclo 139, Scliodulo IT, of tlio Limitation Act (XV of 1S77)
timo begins to run against a lantllord when the porioil of a tixo.l loaso oxpiros,
when thoro is no oviclonco from wliich a fvosli ten;i,jioy can "ou inforroJj mid not
at somo indeterminate date after that period.

Whore a tenant liolds ovor artcr the oxpivtition of hi« loaso without further
agi'ooment, such holding over, thongli by Englislilaw styled a touancj” by sulTer-
anco, is wrongful. Slight evidenco, howevev, will siifTI(v) to change liis position
into that of <atenant at-will.

Second appeal from L. Crump, Assistant Judge of Dhfirwar.

Suit for possession. This suit was filed in 1893. The defend-
Aints pleaded {Inter alia) that the plaintiff*s claim jwas harred
by limitation.

Bocoud Appeal, No. 150 of 1907.
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1897. Tlio house in question had orignially heloiigod to the defend-
Kanteeppa anis’ father (Jurlingapa. In I1S71 ho sokl it to one Shivaniur-
SIIIiS\IfiAPIA tayiij but retained posse.ssion as S]iivaiiunita}'ji’s tenant. On 16th

Febrnary, 1873, ho [)as,sed a reiit-noie to Rliivamurtaya nndei'-
winch he was to hold ilic ]n'O])erty Tor a year as tenant "to
SJiTvaniuitaya and tlien give n]) possession.

Tho material part cl’ tlio rcnt-noto Avas as follows :— The
~oiiSQ within those bonndaric.s is lot to me I>y 30U for (vuy)
roaidence. Xhave made an agi'eenient of rent JIs. 6 per year.
I will remain for one year, pay the rent of Ihs. (i, and at the end
of om; year from this date make (Acv Yonr house to yon. To
this effect I liavc dnly given this rent-not(® to yon/’

It did not appear that Onrling.'ipii had vacatt'd the house at
the end of the year, in aecordanec witli the rent-note. The only
fact proved at tlio hearing with reference to possession was tliat
tlic defendants (his sons) liad been in physical possession of the
house for (ifteen years prior to suit,

Siiivamnrtayaj however® in 1890 sold the house to the plaintiff’
and in 1803, as aljove stated, tlie plaijitifE Lirouf*ht this suit for
possession.

The lower Court held that the possession by the defeiKhmts
and their father Gurlingapa had been adverse to the plaintifl:
and his vendor and that tlie suit wus barred by limitation. In
his judgment the Juflge said —

“ Tlio evidence for llio (lefundnnts olciivly sliiavs tliiit the ck*fuuilanlslinvcl)OOQii

in pliyssM.nl possession of Iwo liouses for soiuo llftoon vyiiiivs.
fc * 0 * *

“ As Koon ns tlio year's ttmaiicy olapsed, the possession uf tlioilufoudauts’ futlior
was j™ncousistont with the siihsisloncu of liis lunillord’s tiilo, iis Iw
had ‘igreod to vaiiato at Iho Olid of tho yoiiv ; nor is it sliowii tliut liis tenancy
was ronowod. This iff not g caso of nitat; nori-p:iyimmt of vunt, us vronld liiivo
been, iho casa liad the loaso hoon contlnnod until within twolvo yoiUi) of tlie
filing of tho suit.  * As soon ns tlio your for wliicTi tho Icaso
was to nui tormiiiatod, tlio possoasion of tlio del'ondants’ fiitlior cotised to LiO
consistent witli tlio ownersliip of the pliiiutilFs vendor.”

The plaintiff appealed. Tho fjuestion was whether on the
expiration of tho year 1873, for which the above reut-note was.
given, the possessioa became adverse under article 189 of the
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Limitation Act (XV of 1877), or, as stated in tlie judgmciit_, wlie-
tlier a tenancy is determined npon the expiration of a lease for
a defined period.

Sitanaih G. Ajmhja for tlie appellant (plaintiff).
* Nara”™an V. GohJiale for the respondents (defendants).

The follo™Ying aubhorities were referred to:— Gcingnhai V.
Xalapa™™7, linngo hall v. Abdool Gnfoor'-?; Ailhmilam v. Tir
Havuilian™"] Sa”™aji r. ] Zilhna w Xitli ; Fold Abdnlhi
v. Bal)aji™\ Dharm Singh v, Jlurl©~crs//arP”; Woodfall on Land-
lord and Tenant; p. 715.

PahrjlN 0. J.:—This appeal raises a question which, Laving
regard to the state of the aiithoi’itics, is one of diltleult}’.

On the SGtli August, 187J, the father of the defendants I>y
Exhibit 48 sold the two houses in suit and some lands to ono
Shivaniurtaya. On the 13th September, IS78, Sliivaraurtaya
mortgagcdj and subsequently on the 28th August, 1890 sold tho
whole property to tho plaintiff,

>The plaintilf filed the present suit in 1893 to eject tho defend-
ants from the two houses. Asto one house, both the lower Courts
rejected tlie plaintiff’s claim as being time-barred, and no ques-
tion now remains as to that house. As to it wo dealt with tho
arguments of the learned pleader for the appellant without call-
ing upon the other side. As regards, however, tho tiled house,
it is contended that the plaintiff*s claim is not time-barred, in
as much as the defendants’ father Gurulingapa in 1870 and
1S73 passed rent-notes to Shivamurtaya in respect of it.  Tho
former docnment”™ wliich was in the same terms as Exhibit 50,
we need not further alludo to, as it necessarily coased to have
any operation w'hen the later rent-note (Exhil))it 50) was exe-
cuted. This latter bears date the 16th of February, 1 8 7 and
omitting recitals, runs thus ; —* My private tiled liouse is situats
in the village of Kallapur ; tho boundaries thereof are

TTie house within these boundaries is let to me by you for

(D I. L. I\, 0Bora, il9. W 3 Bom. H. C. Rep., 27 (A. C. J.)
@ l. L. r,, ICal., 311. COJ. L. R., 1+ Mad., 95
@ I. L. 11, 8 Mad., 421. f 1. L. R,, M Bom., 15"

@ 1. L. R, 12 Cttl., 38.
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(iny) rc.sidenco.. | have made an apfi'Cfinent of rent of Us. 6 per
MMlar. | T-iU roiuxiii for year, pay tlio rent of Hs. 0, and at
the (:iid of OO yo.tr from tliis date iilako QNer your hoiiR<i to }-ou.
To tluK (IToct | luivi! duly g'ivoii tliiH renb-iiot(i to yon.™®

'I'lio plaintiff put in evidence a fiu'tlusi’ alloged rent-notiv sai(J[
to lij™vc b(en paskcd to liitii hy the dofcudants jifter tli(® plaiut-
id'wpiirchaso in respect of tliia tiled house as well as of tlio otlior
liousf*  150th the lower Courts have if{‘giirded it as unproved.
Tin; learned pli'ader for the appellant lias eontondud that we
oiiglit to ri'ject that iuuling and hold that tho. di)enuiont; is catuh-
lisluld_, heeauso the .)udgc,-i in llie lower Courts have not specifi-
cally noted that tin.' stamp u[)on it purports to havr, Itcen issued
to the piaintiii'and the defendants. \V\i arc not at liberty tlnis
to set a>ide a finding of fact, or to assume tlnit the lower Courts
did not eonsiiler this circumstance. If tlu' plahitilT intended,
when he purchased the houses™ to prepare and put forward a
i'also reiit-noto as having l)cen passed to him hy the defendants,
lie would douhth'Ss repri'seiit to the stamp ollieer that the de-
foidauts joined him in pureliasing the stamp, T1h* argument,
if wo AYcre at liberty to coiisidcr it, is of little value.

Ihxcept that tho evidence shows that the <lefendants have
been in physical occupation oi’the two liuuses for some fifteen years,
and tluit the above rcnt-notes were passed by the defen<lantB"
father to Shivaunn'tayya there ap})ears to have bemi no further
fact as to the possession of the bouse proved in tlie case. Tlie
Subordinate Judge held the suit in respect of tho tiled house to
be iu time, Tho Assistant Judge ludd the possession of it hy
the defendants father and the defendants to have been adverse,
and dismissed the suit, “ As soon as the year for which the
lease was to run terminated, the possession of the defendants'
father ceased ” (he says) to be consistent with tho ownership

of tlie plaintiff’s vendor.”” AYc have to consider whether that
view is correct.

Article 139 of the Limitation X\dprescribes the period of twelve
years “by a landlord to recover possession from a tenant” from
the time " when the tenancy is determined.” The question is
whether the tenancy is determined upon the expiration of a
lease for a defined period. The Mailras High Court in Jdiinu-
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lam V. Pir Ravuincm™~ has held that a lessee holding over after
the exph’ation of his lease is a tenant ou sufferance and tliat
esuch tenancy continues until it is determined hy sonic act upon
meither side,, and that it lies upon the person resisting the land-
lord’s claim for possession on the gi’ound of limitation to show
that tie tenancy is determined. The cases of Dadoha v. KnslimP'>
and Talia v. Sadasl/iv“™ do not shed any light upon this ques-
tion, as in the former case the defendant held possession under
an indeterminate agreement and the latter waa the case of a
yearly tenant. The case of llamchandra v. Sadaa/iii:"™ was
that of one mortg.jgor redeeming for the connnon benefit, it is
presumed” of himself and his co-mortgagors. That also docs not
assist us. Gangabai V. was again the ease of a yearly
]lease. There appears to be no Bombay decision upon the con-
struction of article 139 as applied to a lease for a fixed pcrio'l.
All that the Bombay cases decide is that non-payment of rent
by a tenant does not of itself extinguish the relation between
him and his landlord. In Rungo Lall v. Ahdool Guijfoor'~" the
tcnancy was an annual one and the law as to non-paj®*ment of
I'onb was laid down in it in the same terms as in the Bombay
rulings. The passage at p. 4d7 of the judgment in ]ll.od/io v,
Tekait Ram beginning *We think it is clear —is
rather opposed to the Madras decision wo have referred to, as it
treats for the purpose of article 1-33 the expiration of a lease for
a fixed time and the teiinination of tenancy as synonymous.

We are inclined to thinlc that the termination of the period of
a fixed lease, where, oiothingftirfJicr occurs, is the time from which
limitation begins to run against the landlord within the meaning
of article 139 of the Limitation Act. The law laid down in sec-
tion 111 of the Transfer of Property Act is this: A lease of
immoveable property determines by efflux of the time limited
thereby/’ To constitute the creation of a fresli relation of lanrl-
lord and tenant between the parties™ section 116 assumes that
there must be an assent by the landlord to the tenants continuing
in possession evidenced by his acceptance of rent or in some

@ 1. L. 8 Mad, 425. © 1 L. R, llBom., 423,
@ I. L. 11, 7 Bom., 34. 9 I.L.K,9Bom, i]9.
@ 1. L. K, 7 Bom., 40. ® 1. L R.,4cCal,3M.
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otlicr way. It masb lie borno in mind that IUKlcr English law
tht', po.ssession of a toiianfe holding ovcu al'tor tlic expiration of a
lease for a fixed period without the assent of bis landlord, thouMi
such liolding over was styled a tenancy by sufferance  was
wrongful. A tenaiit liy sufForanee is ho who enters by layful
dcniisG or title and afterwurdy wrongfully continues in possession

‘» 50 any one who continues in possession after a particular
estate is ended without agroeuieut.” Com. Dig. Tit Estates —
Tenant by sulierance.  Siinilaidy on the determinaliou of a ten-
ancy by will a tenancy by sufl'erance arises— V. GuOihmn ~,
Tlio diflerence between a tenant at will and a tenant on suffer-
ance is this; the former is always in by right, lait the latter
holds over by wrong—W oodl'all’s Landlord and Tenant® p. 242,
Ed. 1SS9. A tenant by sufferance is liable to be sued in eject-
ment without notice or demand—JiZ)r¥Y v. Goodman (supra).
There is no aabstantial difference between his position and that
of a tre.spassei- as ho is sometimes so styled : sgg Hoe v. 1J'arcl-\
Slight evidence Awvill, as the above case of B:trr?j v. ii‘oodman
shows, sullice to cliange the position of a tenant by sufft.-rance
into that of a tenant at will, as receipt of vent Avill change it into
an annual tenancy; but in the absence of such evidence the ori-
ginal tenancy having deterniiaed, the tenant holding over occu-
pies tho position ol; a trespasser. Hence wo think that under
article 139 of the Limitation Act time begins to run against a
landlord when the period oi' a fixed lease expires, when there is
no evidence from which a fresh tenancy can be inferred, nnd not
at some indeterminate date after that period. This is the view
taken by LlIr. Starling in his useful eilition of tlie raniitation
Act. See page 281, edition of 1895. It is not necessary for
us, however, actually to decide tlie point in this appeal, as the
liighest at which the appellant’s case Avas rested was that the de-
fendants’ father became a tenant by snfterancc after tho expira-
tion of the lease of 1873. This relation between the parties, even
according to the Madras decision, ceased upon his (.leatli, and tho
defendants since then have been holding adversely to the plaint-
iff. We confirm the decree with costs.

Beerce confirmed.

() 2 M. and W., "7G8. @ 1H.BI, 9.



