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From a review of all these antboritleSj it is clear that the order
in this case expressly avoided deciding the qneatioii of Asha’s
riglits and appellant®s mortgage, and as such it must be held to
have been passed withovit investigation, and appollant’s failure to
bring a suit within twelve months did not preclude him fi;oui
r.ising his defence in the present suit.

There is an additional reason for coining to the same finding in
the present suit. The respondcnt-phiintiffs liave joined tlie heirs
of the deceased Asharam. as partii*s to tliis suit. They were not
parties to the nuiseellaneous application, and thoy cannot he shut
out from raising the defence that they have permanent rights in
the land. The point, that the judgmeut-debtor cannot be regard-
ed as being necessarily a party in attachment proceedings under
sections 278, 283, has been settled by a long course of rulings of
the several High Courts—Shivapa v. IUxl Nagof/a¥~~\ AjuUntl
JS"™amsinha v. Shinkoli Timaj)a Kedar Nalh v. Rahhal Das"");
MauMi Lai v. Uarsnkh Das

Jor all these reasons, | am of opinion tliat both the lower
Courts were in error in holding that the appellant w'as precluded
in tins case from urging his defence in the present suit. He lias
clearly a right to require the Courts to adjudicate upon the
nature and extent of Asha’sinterest and his own mortgage. We
reverse tlie decrees of butli the Courts below.

Decrcc reversed.

T, H. 11 Bom., 114. <) I. L. Ti,, 15 Cal., «i74.
@ I. L. E., 17 Bum., 629. @1 L. K., 3Al,

' APPELLATE CIVIL.

Before Mr. Justkc Pamons and Mr. Justice liannde.

CHXTDABAMA NAITDTTABIIAI and others (obigikal Dctenpants), ArrEit,-

liIANTs, «. NAIIAN TIUIiillOVAN and otiieus (original PLAIN'rni'Fs),
E,ES8POKDKNTS.*

Tdladeddr— Q-ujarit 7'alukdars* Ad {Bom. Act V lof 1S88), See. 31, Cl. 2~Sale
in execution ofa decree—Sale of tUluhlari estate—Sanction of GoxwrnineHt.

A tilliikdtlr mortgaged his tiflulidari estate in 18813, i. e., prior to the passing
of the Guijarilt Tiliikdars Act (Boml)cay Act VI oi: 1888). In 1893 the niort-

< Appeal Nn. 42 of 3807,
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gagee sued on liis mortgage and, wvitliout having tlie sanclioii of tlie Governor 1897.

in Couucll, obtMaiued an order in tlie District Court for the sale of the mort’ CIIITDASAMA
gaged property, that Court holding that the provisions of section 31, clause 2, IFAUBHABMAI
of Bombay Act VI of 1888 did not apply to tlio caso of a inortgago effected v

Nakan
prior to the passing of the Act. On appeal to the High Court, Tuiijuovan.

~eld, reversing the order of the District Court, that clause 2 of section 31
of Bombay Act VI of 1888 applied to the case and that a sale in execution of
a decree vas such an alienation as came within the terms of the section and
required the previous sanction of the Governor in Council. The Court, liow-«
ever, dlrectod the District Judge to give tho plaintiffs a reasonahle time for tlie
]>roduction of the sanction, and ordered tiiat in case they prothiced it, the order

for sale shoxild be atlirmed, otherwise tho plaintiff's application for sale should
he dismissed.

Nacjar J'ragji  Jivabhai(”) and Boslii Falchand v. Malch Dajiraj<fi” reforrod
to and explained.

~ v .. from the decision of G. McCorkollj District Judg(3 of
Alimedabad.

Oa 4th October” 1883, one Pathabhar, a talukddr of DliandlInika,

mortgaged his tahikdari estate (by san mortgage) to the plaintiff
for Ils. 7,500.

da the 25th March, 1889, Bombay Act VI of 1888 (the Gujarat
Tiilukdiirs” Act) camo into force. Tlisit Act coatains the follow-
ing provision:—

“ Section 31, clause (2).—No alienation of atiluhdar's estate, or of any portion
thereof, or of auy share or interest therein, made after this Act comes into
force, shall ho valid, unless suoh alienation is ni:ide with the previous sanction
of tho Governor in Council, which sanction shall not he given except upon tho
condition that the entire responsihility for tho poiiion of the jama and of the
Tillage expenses and police charges duo in respect of tho alienated area, shall

thenceforward vest in the alienee and not in the tAlukdar.”

In 1893 tho plaintiff brought this suit to recover Rs. 5,0 00,
being the amount of instalments due under tho morfcgrag-c tofre-
ther with interest up to date of suit, by sale of the mortgaged
property.

The District Judge of Ahmedabad, who tried the case, held that
under the above section he could not pass a,ny decree against
the mortgaged property, as it was a tdhikdari estate. He, there-
fore, passed a decree on 3rd February, 1894, directing the amount

(1 I. L. B., 19 Bora., 80. @ I. L. E., 20 Bom., 565.
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claimcd to be rccovcreJ from the private property of the taluk-
cltir other than the property iiiortgagod.

In appeal, tlio JEigh Court in October, ISO5, following the ruling
in Doski FuUhcmd v. MaUlc .Dajimjy amended the decice of the
District Judge by directing that if the judginent-debtors failed
to pay the decretal amount within six mouths from the date of
the decree, the deeree-holdor might apply for an order abiialuto
"for sale of the mortgaged property(*).

Tlic judginent-debtors having made default, the decree-holder
presented a darkhast (No. -18 of 1896) stating that Rs. 11,506-13-1
were due to him under the decree and praying for the sale of tho

mortgaged property and for payment of that amount out of the
proceeds.

Tho District Judge raised the following issue :—

“Canno ostaru or o tdlukdar, liavin®™ ogarei o W provisions of soction 31
o f Ijumba,yA ct VI of 1"88, IjOsold in oxoc~itioii of aducruo obt d bs j tly
o that Act com in o into foroo: L in res pect of m b tod th
csteato prior to tho date of UULACE com ing into torce

tliu Governor in Council i "

The District Judge found this issue in tho aflirmativc, and

directed tho mortgaged property to be sold in execution of tho
dccree.

Against this decision tho ]Jadgment-debtors a]:>pealed to the
High Court.

Zgji//, Advocate General, (with Ritu Bahadur Fasiukv J.
Kirtikar) for tho appellants.

N, V. Qolcliale for the respondents.

The following authorities were referred to in argument: —
Kalian v. FaihuUai’™™y Nagav Pragji v. Jivahhai’™¥y Boshi

Fulchand v. Malcli Dajiraj™ Skik Kalidas v. C/iudasama
NadhahJiai™K

=ana .. J.;—Ihere is no doubt an apparent coullict between
the ruling iu Nagar Pragji v, JivahhaP” and the remark made in

(DP. J., 1805,p. (128. @ I. L. R, 13 Bom., SO
@ 1. L. 1., 17 Bom., 289. ™ 1. L. R, 20 Bom., OCS.
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the judgment in Dof*hi Fidchand v. Afahh in wliicli a
doubtis expressed as to the correctness of tlie extension given in
Nagar v. Jivahhai to the principle laid down in Kalian v. faim-

In this last case, it was ruled that when the ineumhrancer
hfxd obtained a dccree for the sale of mortgaged property prioi” to
25th March, 1SS9, on which clay J3ombay Act VJ of 1888 came
into force, the prohibition under clauso 2 of section 31 of that
Act did not apply, and the decree was capable of execution as'
before the Act. The facts are not fully reported in Nagar Pragji
V. Jivahhai, but as the decreo in that case was passed in August,
1889, within a tew months after the Act camc into fovco, the suit
was presumably instituted before the prohibition became opera-
tive. This circumstancc assimilates the case to the class of eases
referred to in Kalian v. Pathubhai.

There is no particular reason to distinguish cases in which a
deciee;has been obtained from those in which proceedings had
been presumably instituted before tho Act came into force. In
Dooliilidass v. llamloll'* their Lordships of the Privy Council had
to consider how far retrospective elTect could be given to the
provisions of an Act of 18 kS, which declared that **all agrceniorita
by way of wager shall be null and void/” and it was held that
this prohibition did not allcct the validity of existing contracts,
at all events not those contracts on which actions had already
been brought befoi-e tho now Act ciuuc into force. The test
suggested in Muoti v. Diirden"~\ which is a riding on the Engli.sh
Act against wagers, vh., the use of the w"ord “shall” in that Act,
applies equally to section olofActV 1 of 188S. The princi])les
of the construction of statutes inthis connection were very
clearly stated iu G. Lee Harris v, Sambamur[hi”\ where it was
observed that the general principle istliat rigiits already acquired
shall not be affected by the retrospoction of a new Act, and tliat
tho law regulating tho acquisition of rights is tho law as it stood
when the facts out of which the right springs occurred. Of
course, this is only a presumption, and if the intention to give
retrospective efFcct can be clearly gathered from the provisions

M 1. L. R., 20 Bom., 5G5. (3) 5 Moore T. A., 1009.
<91, L. 11, 17 Bom., 280. (D 2 Excli, Pv, 22.
() G Mad. 1. C. Pvep, 122.
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O tlic iu;w Act, KM idiiteiiLiou must prevail 'ov Ieasoiis such
as those rolV'm'.d to In Shloram . Tlie.so ])i'ii]ciplcH
a])pciir to me to covor tlui decision in N(i<jnr Pnn/Jly. Jmihhai™"",
and as one of tlio Judge.s who dccidod tliat case, | soo no reason
to,tliiuk that tlio cxttMision thereby giv™n to the princii)lo of the
nilii\i;” in Kaluin v. Patluibhaiy'”™ was not correct. It wms on tliis
account that the same Judge.s wlio decided Nagar v. Jivahlidi,
"wdieii they wcre calh'd upon to decide the casci reported in ShaJi
Kuiifhia V. Cliuddsiimii A'<idh<i/Zjh(ii“\ tollowod the more cautiouH
jroc(Mlurc 8U}>p;(sted in Dnshi Fnlclinnd v. Mtileh I)djiyaf*\ In .
)SJA Kdlidati v. Chui/uSftiia Nudhnhhai as th(® ineinnhrance
wes5 ol; a date prior to the Act, hut the suit was instittited long
aftoA' the Act cumo hito force, a decree was passed l'or the amount
due, Imt its enforcement I>y sal(> of tlio pro]X)rty was inude subject
to the ]rovision,s of section 81) of tlie ".rrnnsf'-'r of Property Act,
which -wouhl, it was observed, make it possihle for the creditor
to obtain the sanction of Government before the «alo actually
took place. This direction was in jiccordanco with the coui’se
sn™ested in ZWI/ii Fidchand w. Kfalck Ddjiraj Tt will bo thus

scH.n that there is really no conllict between the S(n“eral rulings
of this Court noted above.

T Avonld follow tlie course laid down in 8ki# Kaltdas V.
Ch'tidamma NaiUmljkai'™ in the present case, and vai-y the ordt'r of.
the Distrie.t .ludgo by dircctiu™ tluit time may ltc allowcf! to tlie
(leereo-holder to produce the sanction reiiuii-ed b\ section ;]1,

clause 2, and only after ho produces such sanction steps should
be taken to execute the dccree.

PAIISONS, .1.;~As my learned colleagutMlistinguishos the case
oi: Nat/ar Prayji V. from i.hc case of JJoaf/i FiilcJiand v.
Malc/c .Dajiraj'™ on the ground that in the former the suit liad
been instituted prior to the coming into force of the Gujarilt
Talnkddrs” Act, 1888, tho necessity to refer this case to a Full
Bench pointed out in the hitter decision does not exist. In this
case, of which a prior stage is reported in Sha/i Kulidas v. C/mda-

@ 1. L.1l, 8B.)m, 3O, @ 1. L. 11, 17 Bom., 289.

@ 1. L. 11, 19 Bom,, 80. (1) P, J. for 18S5, p. 4.28.
19 1. L. 11,, 20 13oiri, QD
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saina NadhalJiai™ tlic Act came into force long' Lerfore the suit 3507

Avas filed and, tLerefore® under section 31 (2) there can Le no  Cltf)ASAMA
: . : - KAUDNRAWIA |

alienation of the estate or any portion thereof m\vitliout the pre- v,

vious sanction of the Governor in Council. A sale iu execution  _ " -C .

of a decree is such an alienation as conics within the ternj® of

this section (see .Kalian v. Pathuhhai™"").

Wo must, therefore; reverse the order of the District Judge and
direct that he give the plaintiffs such time as shall to him seem
reasonable for tlie production, by them, of the sanction of the
Governor ni Council; iu case they produce the same, lie can tlicn
affirm his present order, otherwise he must dismiss their darhhast.
We leave him to dispose of the costs incurred throughout.

Order reversed.

@ P.j;, 1SO", p. ‘128. (S' 1. L. Tv.,, 17 Bom., 283.

CHIMINAL REVISION.

.Df*ore Jlr. Jtidice Parsons and Mr. Justice lianude.

IJVIJIJE MOTIEAM /~ 1897.

Criminal Procedure Code {Ac/ X 0] 1882), Sec, 3K)}—Comfomding o"ffou'es— Anguist 2(>
MKk\.ldef—Mis(‘M ff doiic to the i>rimle jproperiy of a vidlai/e Mahdr.

Tlic acciif.od was cliargod witlnnlscliief for causing- damage to crops wliidi wern
tlio priviitr/i)roporly of a vUlago Miiliai’. Tlio Magistrate refused to allow tho
offence,iO be compoundod, on tlio ground tliat tlio damago was done to a villago

__JiliiKlr and, tliereforo, could uot be treated as damago airectin™ only a privato
iHIT-lon, as Maliarh; had duties to perforin in coiinoctioa with tho villago.

/lcdti! that tho cfl'enco was coinpoundahic under soction 315 of tho Codo of
Criminal Proocduro (Act X, of 1882), as the damago Avas caused to a private person
and not to the public. The fact that the complainant was a village Mfih;ii’ would

not make his personal property tho property of tho public, or even of the Mahir
connnunity gonorally.

A pplication under soction 435 of the Code of Criminal Pro-
cedure (Act X of 1882).

The complainant was a vatanddr Mahdr of the villi.>c of
Gartad in Khandcsh.

* Criminal /Application for Revision, Xo, 10l of 1597.
B 767—C-G



