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 ̂ Bi^ore Mr. Justice Tarsons and Mr. Jusl'icc Ilunadc.

IvARSAN (oniGiNAL Depkndajjt N o . 1), Appellant, v. GANPATRAM
A>'D ANOTHER (ORIGINAL P lA IK T ir i ’ s), RESPONDENTS.''^'

Civil Procediio'c Code (Act X I V o f  1882), Sec. 283— Order2’>assed in cdtacJmeni 
■proccedinffs not hindlug on jud(jme)d'di:htor i f  not a 2)arti/—-Order passed 
■without investigation—Salt to set aside, iho order—Llmlia/ioi A d  { XI ' o f  
1877;, 11.

Olio Asha Avas in possession of certain lund iis plaiiitiirs tcmint aucl in liis 
life-time movtgaged it with posses.siou to Llio lirst tlefciidaut. AiHer A^liii’s 
death, defendant No. 1 obtained a uionoj  ̂ decree against Asha’s heirs and in 
execution attached the Lind. Tliereupon thoplaiuiiir sought to raise tiio 
attachment on the ground that Asha wus mevclj a lenanL-at-will whoso 
interest ceased at his death. Defendant No. 1 contended, un the otlier hand, 
that Asha was n permanent tenant and that his iutercst, as sueh, liiul doscendod 
to his lieirs and was liable to attachment. On the 20th February, 1802, the 
Court ordered tlic attachment to be reinoA'cd Avitliout deciding the question 
raised by tho parties which it held covdd not bo determined in such a 
proceeding. Defendant No. 1 did not bring any suit under section 283 of 
the Code of Civil Prueediiro (Act X IV  of 1882) to set aside the order and 
establish liis riglrt to the lund. In, 1801 tlio plaintitF fihnl tlie present suit 
against the llrst defendant and the heirs of Aslui to recover i)Oi'so5sion of th(? 
land. Tho Subordinate Judge passed a decree in his favour against the firtt 
defendant, holding that the order in theattachmenfc proceedings \va.s eouelii- 
sivc against the latter, no suit liaviiig been fdcd by him witiiin ii year under 
section 283 of the Civil Pi'ooedurc Code. He, liowcvor, refused to [)asa any 
dccrce against the heirs of Asha, inasnuieli as liiey had not boen parties to 
the attachment proeoodings and, uioreovev, were not in iiosscssiun of the land. 
On appeal, this dcL'roe was conflnned. Tl\e lirst dofendant appealed to tho 
High Couvt.

Held (reversing the decree of both the lower tknirts) that the ease nnist be 
remanded and tried t>n the mcrita.

Lv pAiisoxs, J ., on the ground that although tho order in the altaclunciit 
pvoceedings had become conclusive as against tlio first defendunt, it did not 
alVect Asha’s heirs, who had not boon parties to it. As against tlicin, thereforo, 
the plaintiff had to prove his title, and if he failed to do so he oouhl not recover. 
The tirsb defendant being in possession niiglit set up th is /i 's  ifciiu and might 
plead tho title of the other defondants.

* fc’ccoiitl Appeal, Ko. 170 of 1807.
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Br IkAXADii;, J.j on ilic grouiul iliiili ilio oi’dev in ilio atLaclimenb procoodlngs 
liar in':: l)i!oii pa«so(l witlioiit invcBtigaLion oC tho (|nor4tiou tli.;re v;iiscd by tlio 
partiM, it did not 1)0(,;o;ivo (mudiiiiivo iigiiiiist ilio first dcfcndjuit notNvitli- 
Htjindiii!̂  bis fiiiluro 1,0 l)i'ii)i,'‘ a suifc wltbiii iwolvo monUis b) scb it aside, and 
that bo was not jirodndod from raisiiit; liis dcfcneo in tbo pros 'Ut siuit.

r

Second nppcal from tlio decision oi“ the Fii'.st Class Subordi- 
nato .liidgc, A. oi’ Bj’oacli.

Suit to rccovcr possession oi: laud. The llr.st dcl'ondaut pleaded 
that the Ijind had hoeir in tlie pos.session oi! one Aslia^ tlia t he 
(dot'eridant No. 3) li(}]d iii a:̂ ; niortg‘ag-(,'e oi! Aslia ; and. tliat tiie 
])lainiilf Avay not outitle.l i;o recover it witliont paying olF the 
uiortgage,

Defendants !jS[o.s. 2 to G were Asha’s lii.drs and di'l not dei^nid 
tlic .suiii.

I t  appeared thab the laud wms oi'I,̂ ‘lnally in possesHiijn o£ Aslia 
as tlie plainiilFs tenant. Asha uiortj>‘ag’od it to tlie lirst defendant, 
who after Aĵ Iui’jj death obtained a iiionoy-decree against his(A,sba^s) 
heii’ (dcfeudant No.l,') and iu execution atbaehed tlic laud. The 
plaiutii! intervened and songlit to raise the attaeluneut on the 
groiind tliat the deceased Asha Vvas hia teuant-at-will j tliafc his 
tenancy had terminated at his tleathj nni] that no iu teresthad de
volved upon his heir liable to attaehinent. The ru'.sb dci!endant 
contended that Asha was a pcrinauent tenant and tliat, as sueh_, 
ho had an interest which came to his lieir and was liable to attach
ment.

Aslui’s lioirs were not parties to these attaehniont proceedings.

The Subordinate Judg'e on the 20th Fehvuary; lSO.?j made the 
following order raising the attachm ent : —

TUG INDIAN h m  REPOUTS. [VOL. XXII.

“ Upon tboae adniitted facts I. am of opinion that Liu land under attaobraeiit 
(iLould 1)0 released fvoiu it,. Tlie j\id[jiviout-dobtor’s posiosswiim and tliat of !Ihs 
rcpre.seniativo in interest urn admitted to ]io as tenants of tlio jjetitionsrs. Wlio- 
tlitr Uiat povsession was Uiab of a permanent tenant and 'wbotli'r tlio deocaseil 
Ivid a saloahlo interest in tlio laud attached, arc mixed (piestions of facst and law, 
voiy intricati) awd comidioatcd. They cmnot bo iuiiuircd into and decided 
in tlio miscsllaneoiis proceeding. Under tbiis vie\y I  order that tbo attached laud 
sliall be releaaed from attucbmont.”

The first defeadant did not file any suit undei’ section 283



of tlie Civil rrcccdu ic  Code (Act X IY  of 1S82) to cstablisli his 1S97. 
righ t to the lands. Kahsax ""

In  1S9-1 the plaintiff filed tlio present suit ngainst the first OANrATiujr, 
defendant and Asha’s heirs (defendants ISfcs. ^ to 6) to recover 
possession.

The SuLordinate Jutlge passed a deeieo against the fir&t df:- 
fendaiit, holding that the above cider in the attachment proceed
ings ■was conclnsive against the fii'fit defendant as hetvreen him , 
and the plaintiff, no suit having been brought under section 283 
of the Civil Procedure Code. As against the otlier defendant^,, 
lie refused to pass any decree^ inasnuieli as they had not been 
parlies to the attachment proceedings and were not in posse.'^sion 
of the land.

This deerco was confiiined, on appeal^ bj' the l''ir.st 
Subordinate Judge of Breach^ A. P.

Thereupon defendant Ke. 1 preferred a second appeal to the 
H igh Court.

Mane/caliah JeliavgirshdJi for appellcnt.

C. Il. Setalmcl for respondent.

The foriowing authorities were cited in nrguinent:—Buhhi 
Earn V. SJteo Fcrgash Tcicavi ; Vcnka'pa v. CheiilciHapa -̂ ;̂ Chundra 
JBhvsan v. I'!am Kanih ; Bcidri Frasad v. MnJiammad Yii,v.if ;
Sardhari Lai x. Jviliha I'ershad ; KJinh Lai v. Ham LochutV '̂̂ ;
Keilar N aili v. liakh a l Dao^^K

PAPtSo^ ŝ, J . :—The p'Liintifla brought this suit in ejocfcnient to 
recoYcr posses,sion of a certain lield, Survey No. 1243^ with niesnfi 
profits for threo years, alleghig th a t it wan their land, let to tlioir 
tenant Asha, and that on his death in ISSS (Samvat 1994) the 
lease deicrmined and they becainc entitled to the possession oi’tho 
land. Tliej’ pAied tho heirs and representatives of Asha (defend
ants Nos. 2 to 6)j and the mortft'agec of Asha (defendant No. 1).

Defendant No. 1 alone appeared and contested the claim on tlie 
ground th a t Asha was not the tenant-at-w ill of the plaintiiis,

CD I. L. R„ 12 Ca]., 453. CO I. L. R., 1 All.^ iJ81.
(2) I .  L  II . ,  4 Bow , 21. (.1) I .  L .  i; . ,  15 CaL, 521.
(3) I .  L .  R., 12 Cal., lOS. (0) I .  11., 17 Cal., 2G0.

(7) I. L. Tl.,15Cu]„G74.
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Ijiit a permanent tenant who bad mort_i;’ao-cJ to him  liis occu
pancy rights and placed liini in possession.

The JuJgc oi' llic lower appellate Court refused to enter on the 
merits of the case, as ho was of opinion tlu it the contention of the 
defendant No. 1 was ras jiulica((tj by reason of bis omission to J?lo 
a suit w ithin a year of an order passed against him under sec
tion 280 of the Code of Civil Pi-ocedure. I t  appears th a t the 

"defendant No.'.I bad obtained a di.‘cre(‘. against Asha’s lieirs for 
a debt due to him by Asba.j and in execution of tlic decree he 
attached this property. The plaint! Il’s (jbjected to the attachment 
on the ground that Asha bad no attachable interest in the pro
perty, as be, when alivOj only ]\eld the propcrt}^ as their tenant. 
The defendant asserted the permanent nature of Asha’s tenancy. 
'iPhc Subordinate Juilgo passed the following onlcr ; -

‘n ’|)Oii llioMc adiniilCil f;u;ts J oiR uC opinion llu it llio lam l n n iL 'r allaeliincnt 

Lc voloaHod i’n n n  it. '.Dio ju<lgm ent-(lol)loi’’s  jioswcssiuii luid llia t  of Iris 
ropro^unliitivo in  iutere.st tn.’o :idiul(tt!<l t.o bu tw i.t'nanis o f llio p o tiiio n er. 

^Y]lcUlel• th iit possossidu ns n perniiinent; lo iiiin i and  w luillier llic ilcco.'isccl 
liiul a fiiilcablo Inl'uvisi in ilio lan d  ati:icliod aro inixod qnoslions of fac t ami 
law , vovy iuirioaio. and oonipUoaiod. T lioy ca n n o t ho onip iiivd  in to ' and  
docid'.'d in tlio niiseollaiionus ]irooccdiii<r, IJm lo r iliis  viow I  o rd e r  th a t  the 
tiUar-luHl huul l.io ri-'loasod IVom iittaehniont. ”

I t  inustj wo think, be taken th a t th is was an order passed 
under scction 280, r(;lcasing tho property from attachment, 
though it did not clecidc the point at issue between the pai'ties. 
I ’he defendant, therefore, was bouu'.l to bring a suit to estab
lish the righ t ho claimed w ithin a year from tho <late of the 
order. Sardhari Lai v. AmlUca .Persf/ail̂ '̂̂  ; K/iuh .Lai v. Ram 
Loch tin

Tho question is, what was tho riglit tliat the defendant claim- 
od. I t  was argued that it was inoroly the righ t to attach and 
sell the property in execution of his money docrce, and th a t so 
ta r only tho order was l,)inding n])on him, and Biihshi Ram 
SJico Fergash Tcimri w'as cited in support of tho argument. 
Ifc may bo doubted if the argum ent is sound. Tho right the dc- 
i'cndaiit claimed was tlie righ t to attach and sell Asha’s equity of

0) I. L. 11,, 15 Cal., 521. t2) I. L. R., 17 Cal, 2G0.
(3) I. L, 12 Cd., -m.



redemption of this property. He asserted that Aslia liad tliis ^̂ 07.
saleable interest, while the plaintiffs asserted th a t Asha being Ka.usax

dead, no interest at all survived to his representatives or assigns, (.'axtate.ik .
The Subordinate Judge dceidcd in favour of the plaintiffs, Icav- 
i]^g the defendant free to establish his case by a regular suit.
I t  would seem, therefore, th a t the first defendant no t having 
brought the suit w ithin the time allowed by law, is bound by 
the  order.

■\Vc do not, however, sec how the order can bo binding iipon 
the  other defendants_, who are the heirs and representatives of 
Asha. They were not parties to tlie proceedings in which the 
order was passed, and they  were not bound to bring aiiy suit 
to  establish their title. (See Kailar Nalh v. JRalchal Das in 
Vv’hieh this point is fully discussed.) They, therefore, in tliis suit 
are  free to set up the title of Asha and their own title  as Iiis 
representatives in bar of the plaintiflV claim to possession of the 
property, aud the plaintiffs, who sue in ojectment, are bound 
to  prove their title as against them. If  tlio plaintiffs fail to 
prove their title, or if, in other words, the defendants, who arc 
the representatives of Asha, prove tlia t Aslia was a perm anent 
tenant, then the plaintiffs would not be entitled to the possession 
of the land. The decree in th a t case should be in favour of the 
defendants Nos. 2 to G. I t  has always been lield that a person in 
possession can p lead /u s  krtii, and, therefore, in this case, the de
fendant No. 1 can plead tlio title  of the other defendants in support 
■of his possession muler a mortgage, the legality of which was never 
<juestioned in the execution proceedings. AA'e think, therefore, 
th a t the lower Courts wore wrong in disposing of the case on the 
preliminary point of res judicata and in not raising and disposing 
of an issue as to the title of the plaintiffs as against the defendants 
Nos. 2 to 6. AVe, therefore, reverse the decrees of botli the lower 
€ourts, and remand the ease to the Court of iir.st instance for trial 
im the merits. All costs to Ijc costs in tho cause.

R a x a d b , J. The chief point for consideration in this appeal 
is whether the order in the execution proceedings (Exhibit C) 
had tho efll'ct of estopping tlie appellant from pleading the de
fence raised by him in this suit. Both the lower Courts have held

(1) I. L. II., lOCal, C7<t. ' ^  ‘
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tliafc as ilia t order Avas passed ugaiu;^ the jippullaut, an(i lie took 
no steps to set it asido under section 283, lio was sliut out from 
nrqing liis present del'enco, wi ilic order Locarno conclusivo after 
the s t a t u t o r y  period laid down l>y article 11 of the second selie- 
dulo of the Liiiiiiation Act had expired.

^J'i.o fn.cts of the cahjQ arc clearly Got forlli in tlio judgm ent 
of the Court o!: first in.stancc. Tlie nppelhiut olitained a, money 
dpcrcc in 1801 against tlio huirw of dcccascil Asha Girdhnr, and 
attached the land:i in dispnto a.s lielong-iiig to las judgm ent- 
debtor. The roHpoudeuts tiiereiipon made an ji|iplication for tho 
removal of tho attaclauont, nllcgiu.'j; lliafc tho jud^nneijit-deljtor 
had no ri;i’h t, title, or intoro.st iu tlio laud, hut tliat ho lield it an 
rcspQiidcuts' tenant, and idiaJ: tho land l)oh)n̂ l>'ed io tho respond
ents. The appellant anrsworcd tliat tho hnid had l)eou in tiic 
posses;-;ioa of his deceased jadj^ment-dchtor as a permanent 
tenant from timo immemori.il, and tluit tho respondents had only 
a righ.t to receivo Rs. 2 as rent. Jfo furlher stated tha t iu a rent 
suit respondents’’ right had been csfalilisiied in rcspcet of tlii;} 
ren t onh', and that the land hatl been mortgaged to him (tlio 
appellant); and had been bIuco in his possession as mortgagee. 
TliO respoudents, ou tho othei’ hand, alleged in these niisoulla- 
neoiis proceeding:? tha t As!>.a m is their tenant-at-will, and not a 
pcrnniucBt tenant. On tiieso pleadings, the Bubordinate .Tudgo 
disposed of tlio application on ^Oth Fel.iruary, 1!S')2, saj'ing tluit 

was Oi opinion, upon these admitted i!acts_, th a t tho land 
uiider attaciiment should be released from it. Tlie judgm ent- 
debtor’s possession,, and that of his representati\'o iu interest, ara 
adm itted to be as lonaut cf the petitioners (i’es[)Oudents in tlio 
present appeal). W hether thfit po,sses.sion Avas as a perm anent 
tenant, and wliethcr the deceased had a ^^al^ablo inti'rest iu the 
land attached., arc mixed quesiious of fact and law, very intricate 
and complicated, and cannot bo inquired into and decided iu 
a  miscellaneous proceeding.'-’ Tho attachm ent v/as accordingly 
reiaoYcd. No suit was filed by tho appellant under section £83' 
to establish the right which ho claimed to the property in dispute. 
The present suit was brought by the respondents to recover pos
session of the land, in dispute against tho appellant and tho heirs 
of Asha, and the appellant pleaded that Asha^s interest in tho
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land was th a t of a penuaiieut tenant, and tlia t ho was a  morfc- 
g’agee of tliat interest.

Upon this statem ent of facts^ both the'low cr Courts have held 
that^the appellant was estopped from raising these defences by- 
reason of the order removing the attachm ent having becom(^ 
conchisive under the operation of section !^83. Kehance was chietly 
placed upon the rulings in Badri Frasad v. Ifuhammad Ficsuf^^  ̂
and Sard/niri Lai y. AmhiJca Persliad in  support of the  view 
th a t the order had a conclusive effect. We have now to see how 
far the present case falls Tvithin the purview of these ru lings.

In  the case before their Lordsliips of the Privy  Council, the 
application was made by the wife and sons of the judgm cnt- 
debtor to tlie effect th a t as they were nob parties to the decree, 
tlieir interests in the family property were not liable to be sold, 
and that only the right, title  and in terest of tlie jiidgmenfc-debtor 
should be sold. The Court thereupon ordered tha t tlie pro
perty  should be released from attachm ent as it was ancestral 
jiroperty, and tha t only tli^ right, title and interest of the*^udg- 
meut-debtor should be sold. More than twelve months after 
th is order was made, the attaching creditor bronglit a regular 
suit in which he sought for a declaration th a t the debt was 
binding upon the judgm ent-debtor’s sons. I t  was held by both 
the original and appellate Courts in India th a t the suit was 
barred under article 1], and their Lordships of the Privy Council 
upheld this decree. The contention before their Lordships was 
tha t the order releasing the attachm ent was passed on a defective 
investigation, and that the miscellaneous proceeding should havo 
determined the precise e.^tent of the shares of the judgm ent- 
debtor and of his sons. Lord Hobhoiisc, in  delivering the jadg- 
nient of the Privy Comicil, observed, with reference to th is con
tention, that the Code did not prescribe the ex tent to which 
the investigation should go, and th a t th is would depend upon 
the circumstances of each case. I t  seems to mo th a t the ru ling  
fam ishes no guidance in deciding a case like the present, where 
tlie Subordinate Jiidge expressly states in bis order th a t he dul 
not inquire into the question of the nature of Asha’s intei’ost in

(1) I. L 11,, 1 All., 381. 2̂) I. L. 11., 15 Cal., 5‘-’l.
B 7G7—1
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1897. the laud, and the question of pos.sosRion and mortgngo raised by 
Kars AN tho appellant. Ah regards the Allahabad caso* the judgiuonfc

OANPiTHAM. shows clearly that tho order was passed upon invc.stigation, and
on a consideration of tho oral and w ritten  evidence adduced on 
both sides. I t ,  therefore, furnishes no help in deciding a casfi in 
which there was adm ittedly no investigation.

W hcro there has been no investigation in the attachm ent
r

proceedings, i t  has been held by all tlie High Courts that tho 
order passed in such procoedings hatl not n coucliisivc el'fcct, and 
that article 11 of tho Lim itation Act (XV ol; 1877) did nob apply 
to Bucli cases. In  the A llahabad F u ll Bench case noted above, 
tho judgm ent of Pearson, J., shows the grounds on which that 
case was distinguished from a previous docisiou which suggested 
the reference. In  this last case, it was observed th a t there had 
been no adjudication on tho point of possession, and that, tlieio- 
fore, the order did not operate as res j7i(Ucai(i. There are numer
ous tlocisions more directly in point, and which d ea rly  show that 
wlien the order is passed w ithout investigation, it luis no conclusive 
cttbct. The wording of section 278 clearly requires the Conrt to 
proceed to investigate the claim or ol'jeetion. I t  is only wlien 
the application is unnecessarily delayed th a t thcn'C is to bw no 
investigation. U nder section 270, evidence has to bo adduced 
by both sides, and under sections 280, l'S2 the Court has to 1)0 
satisfied, one way or the other, on the point o£ right or posse.vsion. 
Investigation is thus obligatory, however summary nuiy bo the 
nature of tlie proceedings. In  a case decided by the North-W est 
Provinces H igh Court, it was laid down that the Judge was 
bound to inquire and deterinino tho question of possession as 
between claimant and judgm ent-debtor—./j/u/ct .Out v. Shah 
Ahned'^K AVhere again attachm ont was released without inves
tigation, i t  was held th a t it had no effect in the way of estop
pel oil failure to bring a  suit wiihhi a year to set it asido— 
Miismmat Krwiran v. Felt Ram--\ In  this case tho order was 

very similar to the one in the i)rcsent ease. The Judge liad biated 
tha t “ ;i.s tho registered sale-deeds were of long standing, tiie 
Blatter cannot be settled without a civil suit. I t  is not proper
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a t present that the sale should be carried out.”  In  a C alcutta 8̂97.
case it  was held th a t where the Court refused to en terta in  an Kau ân

application or to order the stay  of a sale, because the application OANi'IiuAM:.
was made too late, article 11 of the L im itation Act, or ra th e r the 
eqiavalent provision of the last clause of section 246 of Act V I I I  
of 1859, had no application— Sycrl Mahomed v. KanJiya 
This Calcutta ru ling was followed by this Court in Tmhixm  v.
Ghenhasapa'̂ ^̂  and by the M adras H igh Court in  Ve7ihatanaru ,
V. Akhamma In  Rash Belmvi v. Budden Chmuler tlie order 
was to the effect th a t “ To er.ter into evidence would lead to  an 
adjudication of complicated questions of fact, which it
would not be a t all easy and conveniont to try  sum m arily /'’ I t  
was held th a t such an orde-r did not become conclusive by  reason 
of failure to bring a suit w ithin one year to set i t  aside. I t  is 
true th is ruling referred to an order under section 335, and not 
section 283, b u t i t  has been held in Minguel Intone, v. Wama?i 
Lahhman th a t the rulings under section 283 must equally 
apply to those under section 335. In  Bhikha v., Sakctrlal tlio 
order stated th a t as appHcant did not w ant to proceed fu rther, 
no investigation was made^, and it. was held th a t article 11 did 
not apply. In  such cases there was, in fact, no order uuder 
sections 280 or 282, and as there was no investigation, there waa 
no estoppel. Similarly in Chandra Bhusan v. Ram Kanth 
it was ruled under section 281 th a t i t  is only when au order is 
made after investigation th a t i t  operates as estoppel. W hen an 
application was rejected because the boundaries did not agree, 
aud it was not likely th a t applicant would suffer by reason of the 
sale, it was held th a t the lim itation of one year did not apply.
Of course it  is otherwise when the claim ant gives no evidence, 
or insufficient evidence, or is absent. In. these cases the order 
operates as though it were passed a fte r investigation— Tripoora 
Soonlnrt^e v. IjJiHfoomissa Khahon j Gooroo Boss Ro^ v. Sona 
Monee^̂ ;̂ 8 eemunfo Ilairah v. Tqjoocklee<»Ŝ '̂ K

(1) 2 Cal. W . II., 2C3. (O I. L. 5 Bom., 440.
(2; I. L. R., 4 Bom., 21. (7) I. L. R., 32 Cal., 108.
(3J 3 Mad. H. C. Rep., m  (8) 2i Cal. W. E., 411.
(1) 12 i-'al. L. R .. 550. (9) 20 Cal. W . R., 345..
(fi) 'P. J. for 1889, p. 17. (̂ 0) 21 Cal. W. R., 409.
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From  a review  of all these antboritleSj i t  is clear th a t the order 
in th is case expressly avoided deciding the qneatioii of Asha’s 
riglits and appellant^s m ortgage, and as such it  must be held to 
have been passed withovit investigation, and appollant'’s failure to 
bring a su it w ithin twelve m onths did not preclude him  fi;oui 
r.“.ising his defence in the present suit.

There is an additional reason for coining to the same finding in 
the present suit. The respondcnt-phiintiffs liave joined tlie heirs 
of the deceased Asharam. as partii^s to tliis suit. They were not 
parties to the nuiseellaneous application, and thoy cannot he shut 
out from raising the defence th a t they have perm anent righ ts in 
the land. The point, th a t the judgm eut-debtor cannot be regard
ed as being necessarily a party  in attachm ent proceedings under 
sections 278, 283, has been settled by a long course of rulings of 
the several H igh Courts— Shivapa v. lUxl Nagof/â '̂ '̂  \ AjUntl 
JS^amsinha v. Shinkoli Timaj)a Kedar Nalh v. Rahhal Das'"'); 
MauMi Lai v. Uarsnkh Das

3̂’or all these reasons, I  am of opinion tliat both the lower 
Courts were in error in holding th a t the appellant w âs precluded 
in tins case from urging his defence in the present suit. H e lias 
clearly a righ t to require the Courts to adjudicate upon the 
nature and extent of Asha’.s in terest and his own mortgage. W e 
reverse tlie decrees of butli the Courts below.

Decrcc reversed.
T;, H., 11 Bom., 114.

(2) I. L. E.„ 17 Bum., 629.
<:!) I. L. Ti., 15 Cal., «i74. 
(4) 1. L. K., .3 All,
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Before Mr. Justkc Pamons and Mr. Justice liannde.

13:»7. CH XTD ABAM A N A lT D T T A B llA I and  o th e r s  (o b ig ik a l D c te n p a n ts ) , ArrEit,- 

Awjusi 19. liANTs, «. N A llA N  T lU ii l lO V A N  a n d  o t iie u s  (o r ig in a l  PLAiN'rni'Fs),
----------------- E,E8P0KDKNTS.*

TdlaJcddr—Q-ujarit 7'alukdars* A d  {Bom. Act V I o f  1S88), See. 31, Cl. 2~Sale 
in execution o f  a decree—Sale o f  tUluhlari estate—Sanction of GoxwrnineHt.

A tilliikdtlr mortgaged his tiflulidari estate in 18813, i. e., prior to the passing 
of the Gujarilt Tiliikdars Act (Boml)cay Act V I oi: 1888). In 1893 the niort-
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