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Before Sir Charles Sargent, Kt,, Chief Justice, and Afr. Justice Candy,
BAYA'BA'L, ArrLicavt, ». SARASVATIBA'L, MINOR, BY HER GUARDIAN
GANGA'DHAR BHAGAVANT, OrroNeNt*

Will—Probate—Application for probaie vefused by Districe Court on ground that
will not proved—On appeal finding by High Court that the will was proved—Sub-
sequent application for probateto be made to District Court and not to High
Couwrt—Practice— Procedure,

Where on appeal from the District Court it was fonnd by the High Conrt that a
will was proved,
Held that o subsequent application for probate shonld be made to the District

Court.

Tats was an application against an order passed by Dr. A. D.

Pollen, Distriet Judge of Poona.

One Baydbdi presented an application to the Distriet Court at
Poona to obtain probate of a certain will under Act V of 1881
The District Judge found that the will was not proved and
rejected the application,  Baydbdi appealed, and the High Court
reversed the order, holding that the will was proved by the evid-
ence, and directed that probate be granted to her (see Printed
Judgments for 1891, page 146).

In pursuance of the High Court’s order, Bay4bai presented a
fresh application to the Distriet Court for the :grant of the pro-
Late on the 10th February, 1892, The application was also
rejected by the Judge on the following grounds:—

“The application for probate must be made to the Court that
ordered the grant of probate. This Court cannot proclaim that
the will was proved hefore it when it has held that the will was
not proved. The probate is equivalent to a deeree, and when a
decree is reversed on appeal by an Appellate Court, it is the
Appellate Court that passes a new decree.”

Bayébdi then applied for probate to the High Court.
Mahddeo Climndji Apté for the applicant,
Sarcent, O, J.:—The District Judge objects to issuing a pro-
bate, because, he says, he cannot proclaim that the will was proved
# Oivil Application, No. 443 of 1802,
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before the Distriet Court. No doubt the District Court would
have to state in the probate that the will was proved before it,
but g0 it must be deemed to have been, after the decision of this
Court that it was established on the evidence. In order to exe-
cute the order of this Court a probate, (which is not, as the Dis-
trict Judge supposes, a decree of the Court, but “the copy of the
will under the seal of the Court” (section 3, Act V of 1881)),
has to he prepared and issued, which, under section 583, is the
duty of the lower Court. We must, therefore, refuse the applica-
tion that probate be granted by this Court, and direct the Dis-
trict Judge to grant it.
Application rejected.

FTULL BENCH.

Before Mr. Justice Parsons, M. Justice Telang, and My, Justice Candy.
PRALHA'D LAKSHMANRA'V NIKANE, Pramnrirs, ». VITHU
AND ANOTHER, DEFENDANTS.*

Stamp—Money-bond—Endorsement of transfer—~Sections 13, 14 and 34 of
the Inclian Stamp Act (I of 1879). -

The endorsement of transfer written on a simple money-bond duly stamped
requires a stamp, and can be stamped under section 34 of fhe Indian Stamp Act
(I of 1879).

Tas was a reference made by Rdo Sdheb Sakhirdm Mahddev
Karandikar, Subordinate Judge of Devgad in the Ratndgiri Dis-
triet, under seetion 49 of the Indian Stamp Act (I of 1879).

The defendants Vithu and Atma exceuted a simple money-
bond in favour of one Rdmshet Vitshet Khadaya, who subse-
quently transferred his interest in the bond to plaintiff Pralh4dd
Lakshman Nikane. The instrument of transfer was written on
the back of the impressed stamp-paper on which the principal
bond was written, A question having avisen as to whether the
instrument of transfer required to be stamped, the Subordinate
Judge submitted the following question for decision :—

% (1) Whether the instrument of transfer on which the plaintiff
has sued, can be stamped by this Court as per section 84 of the
~ Stamp Act T of 1879.”

* Civil Reference, No, 13 of 1892,
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