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The Subordinate Judge’s opinion on the point was in the __ 77
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Diliondw M. Sanagivi (wmicws curiee) for the plaintifis.

Ndandyan G. Chanddvarkar (amicus curie) for the defendant,

SaraeNT, C. J.:—The decision in Sdmal v. Jaishankar®,
which was followed in Hizjibhai v. Jamsetji® and is in accord-
ance with the remarks of the Caleutta Court in Bijadhur v.
Monolur®, is conclusive that the objections taken to the award
by the defendant, which are the subject of issues 1, 2 and 3,
preclude the Court from filing the award, unless, indeed, as
Mr. Justice West expressed it in Sdmal v. Jaishankai®, the Court
considers the objections “ obviously unfounded,” which there is
no ground for doing in thepresent case. The ¢uestion, there-
fore, raised by the decision in Ddndekar v. Dindekars® does
nob arise and need not be considered.

Order accordingly.

M1, T.. R., 9 Bom., 254, ¢) I L. R,, 10 Cale., 11,
2) T J, for 1890, p. 250, 3 I, L. R, 6 Bom., (63,
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Before Mr, Justice Buyley, Chief Justice (Avting), and Mr. Justice Candy. 1892,

PURUSHOTTAM VA'MAN SBOMAY (or161Nat DBFEXDANT), APPELIANT, SePtm_b.e’;_' ',1.,_6'.
o KARITIDAS JEYCHANDSHET (oricivar Praieirr), RespoNpent.®

Eleoti lands—Mortgage—Sele in cxecution of deerce on mortgage—~Suit for possession
iy assignee of puvchaser at such sale—Consent of Lhot to alicnation,

One Bdbsha, the registered occupant of certain lands sitwate in a Lhoti vils
lage, mortgaged the lands to one Velji, who got a decree on the morigage, In
exccution of the decree the lands were sold to Pdndchand, who assizned them to
the plaintiff.  In Jauuary, 1878, the defendant, as khot, took possession of the land,
alleging that Bibsha had no right to mortgage ; that he had left the village and
forfeitedl his occupancy ; that he (the defendant) had thereupon rightfully taken
possession of the land in 1878, and that the occupancy had been declared forfeited
Dsy the revenne aunthorities in August, 1887, under sections 86 and 133 of the Bom-
bay Land Revenue Code, Bombay ActV of 1870. In 1388 the plaintiff brought
this suit to recover the lands. The lower Court held that the defendant by
accepting rent from the mortgagee was proved to have ““consented to the mortgags
and its neeessary consequences.”

* Secand Appeal, No. 307 of 1891,
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On appeal fo the High Court,
Zleld, veversing the decree of the Jower Cont, that the plaintiff on the strength
of his purchase from Pandchand in 1887 had no right to eject the defendant,
SECOND appeal from the decision of M. P. Kharegh4t, Assistant
Judge of Thdna.

Suit to vecover possession of certain lands. The lands in
dispute were Zhott lands, of which one Bdbsha alias Babdji Hir
Mehtar was the registered occupant. He had mortgaged the
lands with possession to Velji, the brother of the present plaintiff,
The mortgagée got a decree on his mortgage, and the lands were
sold under the decree ab a Court sale and were purchased by one
Péndchand Girdhar, who subsequently assigned his rights under
the purchase to the plaintif. The plaintiff thereupon let out the
lands to tenants, from whom the defendant Purushottam Véman
Sowan, the khot of the village in which the lands were situate,
took possession. The plaintiff now sought to recover possession
of the lands, alleging that the defendant had illegally taken
possession.

The defendant contended that the lands in dispute heing khoti,
the tenant Babsha had no right to alienate them. Ile alleged
that Babsha having left the village for more than twelve years,
he (defendant), as Mof, had applied to Government in the year
1878 to have the lands enteved as Lhot! Lhilsa (lapsed to the
khot), and that his application having been granted, he had been
in possession and enjoyment of the lands as owner, and that he
bad no knowledge of the decree on the mortgage, nor of the
Court sale and purchase thereunder, and that the plaintiff was
not entitled to recover possession after the Jands had heen
cntered in the Govermnent vecords as Ahott khélsc,

The Subordinate Judge (Rdo Sdheb B. 8. Joshi) allowed the
plaintiff’s elaim,

The defendant appealed, but the Assistant Judge confirmed the
decree,

The defendant preferred a second appeal.

Purushottam Parashurim Khare for the appellant (defendax;t}_?
~The Judge found that as we received assessment from the
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mortgagee Velji, we had consented to the mortgage by Behsha.
He held that we had waived our right to object to the alienation
by receiving rent from the alienee. We submit that though we
received rent from the mortgagee, we never consented to the sale
of the property either to the respondent or to his assignor the
auction-purchaser. We ave, therefore, not bound by the sale.
Further, the sale had the eftect of forfeiting the occupancy rights
of the original tenant, and the lands Leing entered in the Govern-
meni records as ALoti khdlsa, we have become their full owner.

The Judge has found that the plaintiff’s vendor did not
obtain any greater right than the original tenant, and, therefore,
he could not further alienate, our consent heing only to the first
alienation and its neeessary consequences. We contend that the
sale to the respondent was not a neccssary consequence of the
oviginal alienation, wiz, the morigage transaction cffected by
Bibsha, It may be that the auction sale to Pandchand was the
necessary consequenee of the mortgage, but the sale by P{ndchand
to the plaintiff was not a further necessary consequence. The
appellant is the 2ot of the village, and the lands in dispute were
cntered in his name, as khoté khdlsa, in or aboub the year 1878,
while the Court sale was held in January, 1886, and the assign-
ment to the respondent is dated February, 1887, so neither at
the time of the Court sale, nor of the purchase by the respondent,
the tenant had any interest in the land.  'We, therefore, submit
that the respondent is not entitled to recover possession,

Nirdyan Ganesh Chanddvarkar for the respondent,

Canpy, J.:—This suit was hrought in 1888 for possession of
certain lands by plaintitf as assignee from one Pandchand, who
was the purchaser in a sale in execution of a mortgage decree
against Babsha, the registered occupant of the lands in a Lhots
village. Plaintiff alloged that he had Jet the lands to his tenants,
but that the defendant kot had wrongfully taken possession in
January, 1878, Defendant ~the kot - pleaded that Bghsha had
no right to mortgage the lands, and that, Ly leaving the village,
Bibsba had forfeited his occupaney, and that he (the ho#) had
taken possession in 1878,
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The Subordinate Judge found that the plaintiff as purchaser
from Péndchand (the purchaser at the Court sale) was entitled
to bring the suit; that the occupants of Zhoty lands in defend-
ant’s villages could “make a transfer of their cccupancy rights
as by mortgage or sale,” and that the lands were not liable to
be classed as ¢ khoti lhilsa,” since, though Bdbsha had left the

_village, his son was residing there, and the order of the revenue

authovities (Exhibit 12) directing the lands to be entered as
“Lhoti khdlsa ™ was passed in August, 1688, after the institution
of the suit. On appeal made by the kAot to the District Court
the Assistant Judge found that there was “not the slightest
evidence that any tenant ever claimed to alienate his tcnancy as
of right and the Zhot consented to suneh claim, or that he ever
led his tenants to expect that he would not contest such a claim,
On the contrary his application in 1878 to the Mamlatddr to have
the lands given up by tenants transferred to his name (Exhibit 12)
shows that he was ready enough to exercise his right whenever
opportunity offered.” But the Assistant Judge held that the
khot’s consent to the particular alienation in question had been
established by the fact that he had allowed the mortgagee to be
in possession and had taken rent (assessment) from him for six or
seven years. ““Nodoubt™ (the Assistant Judge said) “ the alienee
has no more right than the original tenant, and, therefore, he
cannot alienate it further, the consent being only to the first
alienation and its necessary consequences.”

On second appeal made to this Court by the Ahot, it has been
pointed out that on the Assistant Judge’s finding the plaintiff
is not entitled to succeed ; for admitting that the %hot consented
to the particular mortgage by Bdbsha to Velji (as to which
reference may be made to the remarks of this Court in Nagardds
v. (anuV), and that a necessary eonsequence of that alienation
was a suit brought by Velji on the mortgage, and a Court sale,
in which Pdndchand was the purchaser, it was not a further
necessary consequence that Pandchand should sell his rights to
the plaintiff. To this the plaintiff’s pleader rejoins that the
plaintiff is an undivided brother of Velji, the original mortgagee.

This may be so ; but the suit was not brought by the plaintiff ag

() . J. for 1891, p. 107,
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mortgazee : the claim is distinctly based on the fact that Pénd-
chand had assigned hisrights, as Court purchaser, to the plaintiff,
and that he (plaintiff) while in possession through his tenants
was dispossessed in January, 1888. It has now been found by the
Assistant Judge that the kot took possession of the lands in
1877 or 1878, (and has held possession ever since), and that he
then applied to the revenue authorities for the forfeiture of the
occupancy (sections 86, 153, Land Revenue Code). It is also clear
that the occupancy was declared forfeited to the khot in August,
1887, hefore the institution of this suit (not after, as supposed by
the Subordinate Judge). Whether Bdbsha’s son resided in the
village or not, it is not contended that the registered occupant or
any one on his behalf paid or tendered the assessment since 1879.
It is thus clear that the plaintiff, on the strength of his purchase
from Pandchand in 1887, has no right to eject the khof. Under
these circumstances we must reverse the decree of the Assistant
Judge, and reject the claim.  All costs on plaintiff throughout,

Decree reversed.

APPELLATE CIVIL.

Before Sir Charles Sargent, Kb., Chief Justice, and, Mr. Justice C'mady.

MAHA'DU (omeryan DprexNpaxt No. 2), ArpELIANT, 9. LAKSHMAN,
(ORIGINAL PLAINTIFF), RESTONDENT. *

herisdiction—Revenue Jurisdiction Act (X of 1876), See, & (¢)—Mortgage—Swit for
redemption—Sale of mortgaged land by Native Olhief for arrears of asscssmentom

Purchaser at sale—Cliim by purchaser ayeinst mortgagor arnd morigagee.

The plaintiff sued to redeem certain land mortgaged by him to the first de-
fendant. Thesecond defendant claimed the land asowner, atleging that the mort-
gagor and mortgagee had failed to pay the assessment on the land to the Native Chief
to whom it wasdue. The latter had accordingly sold it by publicanction to realize
the assessment, and he (defendant No. 2) had bought it. The Court of first instance
rejected the plaintifi’s claim on the ground that the suit could not be enbertained by
a Civil Court under the provisionsof the Revenue Jurisdiction Act (X of 1876)
and the Land Revenue Code (Bombay Act V of 1879)

On appeal the Distvict Court reversed the decree and vemanded the case for
trial on the merits, :

Held, confivming the order of the District Court, that Government Laving
vendered no assistanes in the proceedings for the realization of the revenue Ly the

* Appeal Nov 22 of 1892
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