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of the Sueeossloii Acb with refereneo to tlio 8tli clluiso is ap])lie-
able to elansG 13. It may be doubted wlietliei’ the word.s Whicli

follow tbo direction™ that the sons may divide and take the Avbole PAV.\*fIIfAI,

of the r<)sidue in equal shares, arc so dear as to show that only a
r(™trictcd interest v/as intended to bo given to them. In tliei®
Lordships’ opinion, elauNic 18 is that which is now applicable to
the residue, and there is no diHiculty in its construction. It gives
the residue to the sons in etpial shares absoliitebr, cxcopt in tho*
mcase of the s'absoquciit liirtli of a son or adanglitor. Their Lord-
=slups cannot agree with the appelhite Court in thinking that tlio
tu™o clauses muat bo road together and reconeilcd and nuist be
treated”™ not as antagonistic, but as mutually explanatory of oaeh
moiher. Tliey arc intended to provide for dilicrent cifcunistanoea.
They will humbly adviso Her Majesty to reverso the decrco ol:
the High Caiii't™® except tlie order therein as to the costs of the,
suit, and to declare that Damodardas and Daj™abhai each took an
aljsolute interest in a half share of the residuary estate of tho
testator. Tho costs of this appeal of both parties, to be taxed as
between solicitor and client™® \Wdll be paid out of the property of
the testator.
Jppcal allowed.

Solicitors for the appellant:— Messrs. Taync and Lattcij,

Solicitor,? for the respondent, Dayabhai Tapidas:— Messrs.

IN L. It itson (/(9,

Solicitors for tlie respondent, Karsandas Dayabhai;—]\lessrs.
T. L, WiUoii Cao.

CRIMINAL IXEEEIIENCE.

QUi»b\'-EMPIIESS r. WILLIi.~Ar PIAIMNER.* 1S07.

Criminal x>ro:cdHrc—CWtihinm[j o(lencc— Canlonmenls AcC (X1J1 ~/1889),
>86. 26 Rale 2 cj'i:ie Ritlcs vit.lo uiuler t*edlon —Additional Jrncfoi’
co\itinuing ofaice.

11i9 additiouril fino Kfcjri'ed to in Rulo 2 oE tlio Rules framod uuiler saetion 2m
of tlie Cantonmoiits Ach, X1.11 of ISS®), is not only to be imp'jsad afte)' the

¥ Criiniual Rcforence, No. 137 of 1S03.
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1S07. conviction, l)iit is to follow proof tliat fannro is pursistoil in. Tlio adilitlonal
— lino cannot be ilnposodasatlir€.~teill case of possible pori>i.stenco, Avliicli, being in
fiirmcss tlio future, cwinot bo mntlo inn.ttor of present proof. I'ho continning failuro
v . .
must bo matter of later and soparato in<]uiry and proof.
WiiiijA™c : 3 b Juiry b
PLirMNEK. Jib re LINgi™4 followed. ~
%

PtEFEREXCw uiiclor soctioii 438 of tlio Code oi'’ Criminal Pro-
cedure (Act X of 1882).

Tlio accused was eliarged unilcr tlio cantonmcnt roo-ulation™"
fi'aiiied innler section 20 ol! tlio ("antouments Act (XT 11 o 1889)
witli having failed to rchuild hitiine.s accordin]™ to a ccrtaiu plan
in houses Nos. 9 and 10™ Queen”s (lardcn, I’'oona.

Ho -was convicted 1)y a (‘fantonnK'nt Nragiwtrato at Poona and
scntcnecd to pny”™ in rcspoct of (‘faeh of the said houses™ a iine
of Rs. 15 and a further fine of Rs. 5 for eiich day tlio latrine
remained unbuilt.

Tho District Ma.n'istrato roforred to the Itigh Court tlio qucs»
tion whether the additional line for a continuous ol'fenco was
legal.

The reforenco was heard 'eyma Division Lonch (Jardino and
Rauadc, .TJ,).

P fji CuiilAM :—The reasoning in In re applies to
“ continuing failure’” mulor Rule 2 of the (leiiei'al Order of the
GovernniDnt of India, Xo. V2u, dated 10th. June., ISOO, (for whicli
sec tlie Bombay Govcrnmenl (hiseltc, Part J, of 1800, p. 615).
Tins rule shows in plain language that tlio additional lino is not
only to be ofter tlio lirst conviction, but is to follow proof tliat
the failure is persisted in. Tlio additional lino canuot be imposed
as a threat against possible pcrsi.*tence, wliich, being in the future,

(1) iSce ate p. 7CC,

(@ 1. The Cautonincut aiitliontj may, liy notiec in writiii" :— ............

(3) if any plan foi* the constnietiou of private lati'ineu or nviiials has lieen approved
by the Cantonnieiit authoiity—

(/) leciuire any person having the eor.trol of a private latrine or nrinal to rebuild or
alter tlie fsmre in aceordanco with hudi plan.

(2 Whoever fails to comply with any notice issueil under Rulo 1 sliall he punishabl*
with fine which may oxtcud to fifty rnpecs, and in ease of a continniny failuro with au
additional fine which may extend to five rupees for every diiy after tho date of tho
iirst conviction on which the failuro ifs jn'oved to have been persisted in (see Jionihay
Oovernmcni Qaxeiie fcr 159G rai-t I, p. 01D).  *
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cannot be matter of present proof. The continuing failure nnist;

tlierefore, be matter oflaterand separateinquiry andproof. Quimijt-
Tlie Court, therefore, setsasidethe sonteneea offurther fnic of
~J(s. 0 pel 8'5‘9/’ r%&%ﬁ’ﬁ'ﬁ’

CRIMINAL EEYISION.

Before Mr. Justice, Tarsons and Mr. Jasticc JianaJc.
J\ SE RAHIMU 19>7.
Munic'ij>alifi/—mHomliciy District M-niicipal Act \Jhm. Ai-t 17' of IBTo),

Sec. 6i~-T((ivatlon—IhUi/Zon goods imjNorted n'itlihi rannh'ipal limUit—
“ Im2~ortcd”—Meaning of the U'ord.

A nilo of tlic Tluina Municipality providod fiir tlio levy oJ octnii duty on
cci'taiii articles “ -when impovtcd witliin the Thiinii jVIunicipal Disti'iet.”

JJeld, tliat goodij merely passing tlirotigli tlio imiivi(*ip;il disti-iet in tlio conrso
€'f tnnisit to Bombay wuro iinportod ” within tlio nicauing'oi' tlic rule auil ivnro,
tliei-eforej liable to duty.

Application under section 4.05 of the Criminal Proccduro
Code (Act X of 1SS3).

The IMunicipahty of Thi'ina passed a rulo or liyo-kuv imposing’
an octroi duty on certain artielea "when imported within tho
~rhana Municipal Di.strict.” The acoused was prosecuted (un-

duty imposed on certain goods Avhich.,, it was aHeg-od, he had
imported. 11.g contended that innsmuch as tlio goods in (jUGstioii
merely passed throngli tlie district in the course of transit from
the village of Valva to Bombay they were not imported” witliiii
the meaning of the rulc_, and were not, thercforcj siihject to duty.

3t was admitted by the prosecution that tho good.s passed oufc
of municipal limits on the same day on wdiicli they camo ™\ithin
those limits®

Tho Magistrate hold that, though the goods merely passed
through the municipal limits, tliey wero ~mportud within those
limits, and were, therefore, liable to pay the duty.

Against this order the accuscd applied to tho High Court vinfjei*
'its revisional jurisdiction to set aside the Magistrate’s order.

* Criminal Kcviaioii, No. Db of 1807-



