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who, it is adinitted, bad no notice that the shares were not fully. '
paid up. The decision in In re Stapleford Colliery Comnpany®
shows that as between the company and Mr. Dadysett the thres
shaves must be treated as paid up, and that he could make a good
title to a purchase whether with or without notice, It appears
that they were sold to the appellant Guldbdds, who was the manag-
ing dircetor of the company, and it has been urged that, as such,
he must have known that the shares had been issued ay fully paid
up shares without complying with section 28 of Act VI of 1882,
and cannot, therefore, take advantage of the rule which protects
a purchaser with notice taking frowm a purchaser without notice,
This argument, however, was addressed to the Cowrt in In 7¢
Stapleford Collicry Company® where the appellant and his father,
whose cexecutor he was, had been the solicitor and chairman of
the company at the time of the agreement with the contractor;
and yet the Appeal Court held that the fact of their being such
officors made no difference in their title.

We are unable to distinguish the present case from the one
veferred to, and must, therefore, discharge the order of the Court
below placing the name of Mr. Guldbdds on the list of contribu-
tories, Appellant to have bis costs throughout.

Order reversed.
M 1t Ch. D, 433,

APPELLATE CIVIL.

_Befolrc Sir Charles Suvgenl, Kt., Chisf Justice, and My, Justive Candy.
VENKATESH KHANDO s3v ¥0TuER, Pramvmires, v. CHANAPGAVDA,
Drrespane.®
Auard—Cieil Procedure Code (X1V of 1882), See. 525.—Application for Siling the

award registercd as o suit—Objections tuken by the defendant—Court precluded
from filing award,

An application for filing an award being vegistered as o suit, the defendant
raised objections, and the following issues were raised ;— -

(1) Whether a ccrbain arbitrator was nominated or accepted as onme of the
arbitrators by the defendant?

* Civil Reference, No, 12 of 1892,
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2)  VWhether there was any and what illegality apparent on the face of the
avard ?

(3) Whether the proceedings conducted by the arbitrators were illegal ?
Held that the objections taken hy the defendant, which were the subject of
the above issues, precluded the Court from tiling the award,

Tais was a reference made by Rdo Bahddur Vithal Vaikunth
Vigle, First Olass Subordinate Judge of Dhdrwdy, under section
617 of the Civil Procedure Code (XIV of 1882).

The reference was as follows :—

“This was an application vegistered as a suit under section 525
of the Civil Procedure Code (XIV of 1882) for filing an award
made by avbitrators appointed by the parties without the inter-
vention of the Court. '

“ The defendant objected to the award being filed, on the fol-
lowing grounds:—

“{1) The application was time-barred.

“(2) Theaward was made without authority and was illegal.

“(3) His signature to the agreement of sulwnission to the
arbitration was obtained on 18th April, 1891, without mentioning
the names of the avbitrators. One Krishndji Tirko's name was
fraudulently inserted in the margin of the agreement in the
place of Shripad Ndil, and the parties were the same day
examined by the ollicr two avbitrators in the absence of the
said Krishndji Tirko, The appointment of Krishndji thus made
was illegal.

“(4) Shripad Nik -having refused to act as an arbitrator, e
(defendant) prayed for the appointment of a Lingdyat arlitrator
whom he considered trustwortly. He was, however, told that
it could be subsequently done, and that for the present nothing
beyond the examination of accounts would be done. Under
this misrepresentation his signature was taken to a stamped
agreement on 28th April, 1891, without disclosing the contents
thereof. From that day up to the last, the axbltra,tor Balknbhna
Shastri never took any part in the arhitration,

“(6) The proceedings conducted in the absence of Krishnaji
and Balkrishna are illegal: a fortéors the award based thereon
was also illegal and void.
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“(6) The award was not made on the 15th June, 1891, ag it
purports to be, but was made in the month of September,

“(7T) He (defendant) vepeatedly protested against the proceed-
ings taken by the remaining arbitrators without appointing
proper persons in the place of Balkrishna, who was absent, and
of Shripad, who refused to act, but they paid no heed to it and
refused to veceive the written application given hy him. He
thereupon sent his application by post on 15th June, 1891,
They made an award on plain paper and fraudulently antedated
it, Bdlkrishna Shéstri’s signatures to the proceedings were
afterwards taken, and no copy of the award was given to him.

“(8) The plaintiffs have been awarded time-barred itews and
have wrongly discredited the receipts passed by the plaintiffs’
deceased father for certain payments.

“(9) The two arbitrators, who really condueted the proceed-
ings, did not take down his statements correctly and did not
examine him fully, They rejected what evidence he tendered,
and having accepted inadmissible cvidence from the plaintiffs
made the award with partiality in collusion with the plaintiffs.

“(10) The award could not be filed, the proceedings of the
arbitrators being illegal, fraudulent and unjust.”

The Court thereupon raised, inall, eight points for decision,
out of which points Nos. 1, 2 and 3 were as follows :—

(1) Whether Krishndji Tirko was nominated or accepted
as one of the arbitrators by the defendant ?

“(2) Whether theve is any and what illegality apparent
on the face of the award ?

“(3) Whether the proceedings conducted by the arbitrators
were illegal 77 .

The Subordinate Judge referred the following point for deei-
sion i— ' ‘

¢ Whether the Jourt has power to enquire into the allegations"
made by the defendant, and then to file the award, or vefer the
applicants to a separate suit, as it thinks fit according to the
civeumstances disclosed in the enguiry ?”’
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The Subordinate Judge’s opinion on the point was in the __ 77
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Diliondw M. Sanagivi (wmicws curiee) for the plaintifis.

Ndandyan G. Chanddvarkar (amicus curie) for the defendant,

SaraeNT, C. J.:—The decision in Sdmal v. Jaishankar®,
which was followed in Hizjibhai v. Jamsetji® and is in accord-
ance with the remarks of the Caleutta Court in Bijadhur v.
Monolur®, is conclusive that the objections taken to the award
by the defendant, which are the subject of issues 1, 2 and 3,
preclude the Court from filing the award, unless, indeed, as
Mr. Justice West expressed it in Sdmal v. Jaishankai®, the Court
considers the objections “ obviously unfounded,” which there is
no ground for doing in thepresent case. The ¢uestion, there-
fore, raised by the decision in Ddndekar v. Dindekars® does
nob arise and need not be considered.

Order accordingly.

M1, T.. R., 9 Bom., 254, ¢) I L. R,, 10 Cale., 11,
2) T J, for 1890, p. 250, 3 I, L. R, 6 Bom., (63,

APPELLATE CIVIL,

Before Mr, Justice Buyley, Chief Justice (Avting), and Mr. Justice Candy. 1892,

PURUSHOTTAM VA'MAN SBOMAY (or161Nat DBFEXDANT), APPELIANT, SePtm_b.e’;_' ',1.,_6'.
o KARITIDAS JEYCHANDSHET (oricivar Praieirr), RespoNpent.®

Eleoti lands—Mortgage—Sele in cxecution of deerce on mortgage—~Suit for possession
iy assignee of puvchaser at such sale—Consent of Lhot to alicnation,

One Bdbsha, the registered occupant of certain lands sitwate in a Lhoti vils
lage, mortgaged the lands to one Velji, who got a decree on the morigage, In
exccution of the decree the lands were sold to Pdndchand, who assizned them to
the plaintiff.  In Jauuary, 1878, the defendant, as khot, took possession of the land,
alleging that Bibsha had no right to mortgage ; that he had left the village and
forfeitedl his occupancy ; that he (the defendant) had thereupon rightfully taken
possession of the land in 1878, and that the occupancy had been declared forfeited
Dsy the revenne aunthorities in August, 1887, under sections 86 and 133 of the Bom-
bay Land Revenue Code, Bombay ActV of 1870. In 1388 the plaintiff brought
this suit to recover the lands. The lower Court held that the defendant by
accepting rent from the mortgagee was proved to have ““consented to the mortgags
and its neeessary consequences.”

* Secand Appeal, No. 307 of 1891,



