
to substitute the present provisions of section 44 of the D e k k l ia i i__
AgTiculturists’ llelief Act for the same section as it stood previously JJai.a
to 1895, Sucli a ease as the present could not have occurred had liAiAJi.
the present provisions of section 4 i  been in forcc. The Sub
ordinate Judge would at once have seen  ̂ on a scrutiny of the* 
agreement, that Bala^ who had joined in the original mortgage, 
was not a party to the agreement.

Decree reversed and case remmded.
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APPELLATE CIVIL.

Before, Sir G. F. Fairan, JTt,, Ghief Justice, and Mr. Justice Ccindif.

K A S H I N A T I - I  D A D A  S H I M P I  ( o e i q x n a l  P l a i n t i f f ) ,  A p p e u a n t ,  v . 1 8 0 7 .

N A R A Y A N  Y A L A D  ] 1 A P U  S H I M P I  ( o b i g i n a l  D e f e n d a n t ) ,  l lE S P O N D E N T r ®  J hUj 20.

Easement—Emements A ct (F  o/‘ 1882), Sec. 28, Cl. (il)~M ght to discharfie 
.mwhe over ct ne!(/Jihour\s' land—Ac(jidsitmi o f  rl(/lit bi/ 2^i'escr!ptiou.

A riglifc to discliavgc smoko over atljolniiig laiul can be aoqnu'od l>y proscription.
The definition of easemeut in tlio Easements Act (V of 1882) is wide cuongli to mnbract̂
Buoli flu casemont, and scetiou 2?, clause (r?), oxpres.-ily i-eocgnizos tlio viglifc to pollute 
air as a right capable of hoing acqnircd hy pvescri]ition.

Second appeal froin the decision of 1la-o Bahadur .0. G. (xhav- 
pm’o_, First Class Subordinate Judge of Nn?ik with a,ppellato 
powers^ cojifirming tlie decree of Rao Sahcb (I. N. Kelkar, Sub
ordinate Judge of Ycola.

Suit for a declaration that the plainti ff was entitled to have the 
smoke from liis house discharged through certain smoke holes 
in the east wall of bis lioxise over the defendant’s land and to 
restrain the defendant from building on his land so as to interfere 
with the plaintiff's right.

The Subordinate Judge held (infer alia) that no one had a right 
to send smoke issuing from bis house over the land of another, 
lie  dismissed the snifc.

On appeal l)y the plaintiff the Judge confirmed the decree,

The plaintiff preferred a second appeal.

M'aliaden K  Bl/af for the appellant : (plaintiff);—Tlio lower 
Courts have lield that snch an easement as the plaintiff claims 
cannot be recognized at all. That is not correct— Easements Act

* S e co n d  A p p e a l,  N o . 3 7 5  of 1 8 9 " .



iSih.^ (V  oi ‘ LSHS), scctiiiii i ’<S, elauso ( / / ) ;  (Julo on  I'^asi'iiKMits, ji. 283 ;

Kasuinatii ( - loddiinl on  l']iiS(MiK'uts, ]t.
V.

Naua-yan. Ncma/du G. Ghandtimirlcnr I'or tlio  rospoiiiK 'nt (ibyfo iidant).

F a e iiAn , C . J .:— W i:  do  n o t  e o n s id c i ’ t liat t l icro  is a n y  w a r ra n t ,  

in law, I’or tlie A dd il /ion a l Siibordiiiafco .lnd;^^o, A. P., ru lin j ' ’ th a t  a 

rig'lit to  (li.scliarge i lu ’ouiL,di sniok(3 lioK^s iii a  w a ll  o v er  a

noig-libonr ’s land cannot, Ik*, a cqu ir i id  b y  p r o s c r ip t io n .  T1‘ this 

w o re  so, a p erson  at'tcsr t w e n t y  y o a r s ’ nsiu’ c.onld l ) ]o ck  n p  i l io  

apertu res  in  liis nei^i^lihour’ s w all b y  w liieh  h is  kitc-.hon w a s  k e p t  

i'rcG o f  .smoke. T h o  d c l in it ion  ol' enscnaeut in  th e  I'wasenienta A c t  

V  oi' 1882) is w id e  enou gh  to  enibracts sueh  a,n oasonKuit^ and 

Hoction 2S, c lau se  (d)^ e x p r e s s ly  TC(?ognises th o  ri^’h t  to  ])ollnte 

nir as a ri,u'ht ca p a b le  oi' lieiu!^- activiired hy p ro s c r ip t io n .

Ill CU'Kimj) V. Tuunfierl'̂ '̂  Lord lloniilly, ,i\L U'., said : ‘^Therii is,
I  a p p re h e n d ,  n o  d ist in ct ion  b e tw een  a n y  oi; th o  cases, w lu 'th e r  it 

be sm o k e ,  snioll, n o ise , v a p o u r  oj* w ator ,  o r  a n y  o th e r  gas  or  fluid.

is tru e  th a t  liy laps(' ol: tiiu(‘ i f  t h o  o w n e r  o f  th o  ailjoiii-

ing’ ten e in en t ,  w ln c l i ,  in caso o i ‘ lig 'ht o r  w atri- is u s u a l ly  ca lled

th o  ficrviont ten em en t ,  has n o t  resisteil 1‘o r  a ])iu’iod  oi’ tw e n ty

y e a i ’ji, th e n  th o  o w n e r  oi’ th e  d o m in a n t  te n e m e n t  luis a,C(|nirod the 

1‘ig'ht ol ‘ d is c l ia rg in g  the  gases  or lli iid , o r  seu 'U n g  s m o k e  or  noise  

f r o m  Ills ten em en t  o v er  tho t e n e m e n t  ol* h is  n e ig 'h ito i ir ; b u t  until 

th a t  t im o  has elapse<l tho  o w n e r  o f  the  a d jo in in g  . . .  t e n e m e n t  *  *  
retahis  his r ig l i t  to  liave the air th a t  i)a,s,ses o v e r  h is  la n d  puro 

a n d  u n p o l lu te d  an d  the soil and  p r o d u c e  o f  i t  u n in ju r e d  l )y  tho 

p assage  o f  gases_, b y  the d e p o s it  o f  d e le te r io u s  su b sta n ce s ,  o r  l>y 

t h o  H ow o f  w a t e r / ’

W e  send  d o w n  th e  f o l l o w i n g  issues :—
1 . ]IaB the  p la in t i f f  a p resen t  r ig h t  a c ip i ir e d  b y  p rescr ip t ion

' to  pass sm ok o^ th rou gh  th o  s m o k o  h o le s  {(Ikans) in  his w all

o v e r  tho d e fe n d a n t ’ s prem ised, o r t ln 'o u g h  a n y  or w h ic h  o f  such

■ sm ok e  h o les  [fl/i(iris)'l
2, D oes  th e  b u i ld in g  e rec ted  b y  the  d e fe n d a n t  intertere

I": . w ith  the  free  passage  o f  s m o k e  t h r o u g h  sn ob  s m o k e  h o les  ?

I  F in d in g s  to  b o  cert if ied  in  n m o n th .
. h sv en  sm l dowih 

a) L. R,, 8Ei].,  4 0 9 a t i ) .4 i : i .
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