
1807. The iiTOguIarifcy oi’ the District .) uclgc’ .s order liaa tims clearly
Niluanth led to no liiilnrc of jiistico, niid falls niidcr section 578 of the
Coxwic-i’OR Procedure (Jode. The order oi;' diwmiasal iiiii.st, therefore^
OF T i i a n a . 1)0 upheldj and the claimant referred to the only remedy opcp to 

him under Act X of 1870.

C osts  on  appellant.
O r d e r  c u n j ir i i ic i l .

f
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Jirfarc Mr, Jndhc rarm iti and Mr. Jtidkc Raimlc,

1 8 l i 7 .  M ULCUiAlSD KUBEll ( u u j g i n a l  P l a i n t i f j ' ) ,  A r n a L A N T ,  v .  BH.UD1I1A
Jtdtjli.), A N D  ANOTIi.l':n (u U U lJ N A l i  D jJ F E IS J jA N T a ) ,

Hindu law—Mi(ri'Uujc—Marria^je o f  a t/h’l wii/ioii/ hrr Jiither’s oonHcni—
Jill her !o have vutrr'tdcjt (lu'l((n(l- Void— F a d  tun ra id — JpidicabilHi/ o f  iho 
dodrim ' to mnrriii/ji',

I 'udci-the Himln law a (hily solcmnizeil inariviago cannot bo wt aside in the 
abscTioc of [niiul ur i’oir.o, on the gvuimd that Llio i'ailior did not give h'lB oousont 
lu the inairlaj^c.

T l i o  t e x t s  r o l a i i i i ' '  t o  t l i o  o l i y i U i l i t y  o f  ) ) i . i r K o n s  w l i o  c a n  ( d a i i i i  I h o  r i g l i t  o f  

g i v i n g  a  g U i  h i  n i a r r i a j ^ o ,  n w  d i i ’ o o t o r y  a n d  n o t ,  j i i ! i . u d i i ( o i ' j .

SE('u>:d appeal from the decitsiun of 10. li . Log;i;uit; AMbiwLant 
Judge oi; Ahniedabad.

Suit hy a father to liave the marriage of hi.s daughter ((.leL'end- 
ant No. L’) to the first defendant declared null and void.

The ])arties to this suit wore LcAva Kunhis by caste, lllaintilf 
was a resident of Ahniedabad. Jn con.sequencc of .some dispute 
in the family, his wife (defendant No. 8 ) left his house and went 
to live with, hor mother at Gomtipur, a ’̂illage about two miles 
distant from Aluncdabad. She took wdtli hor his infant daughter 
j\Iahalaxunii (defendant No. 2 ) who w'as about 3  ̂ years old.

Thereupon the plaintilf applied to the District Court to obtain 
the custody of his child and for an injunction restraining his 
wife from disposing of her in marriage.

This application was rejected. Shortly afterwards the girl was 
given in marriage to defendant No. 1  by her mother (defend-

* Second Appeal, No. 219 of 1897.



ant No. o) without tlic couseiit of thu plaintiff and in defiance of ___ _______
his wishes. Mur.aiANi>

'V, ■
The plaintifl* then filed this suit ])rayiug' for the custody of liis BHuimiA., 

daughter and for a declaration that her marriage with tlie fir«tr 
defendant was null and void.

The defendants pleaded {/ukr alia) that the phiintiffhad given 
his consent to the marriage of his daughter^ that the match was a 
lifc and proper one  ̂ and under tho Hindu law a marriage onco 
performed could not he annullccl.

The Subordinate Judge held that the girl was given in mar­
riage without the plaintiff^s cousent or Icnowledgej tl\at the mar­
riage was celebrated in fraud of his rights, and that the doct­
rine of fa d u m  vaht  was not applicable. Ho, therefore, passed 
a decree for the plaintiff, declaring' the marriage null and void, 
and ordering the defendant to deliver up possession o f the minor 
(defendant N o. 2) to the plaintiff.

On appeal, the Assistant J udge held that, though tho marriage 
was performed without the plaintiirs consent, it was not invidid 
on that account, in the absence of fraud on the part of tbo mother,
11c, therefore, reversed the first Court’ s decree and dismiissed tho 
suit. His reasons were as follows :—

“ Tho Hindu law appears to 1)e that tlxo I’atlior has the riglifc to perform tho 
inarriago ceremony ami not tho niuthcr, hut it also tJcenis that n jiuu'riago out'u 
performed is valid, and nothing' is isaid as to tho fathov’s couHwit. Aa is said 
in the case roforrod to, where tlio LogiHlatuvo oontoinplate.s th& hivalidity of a 
ninrriago to wliioh 1,ho father’s eonwout is waiiiing, it lays dowJi tlio law in 
express tcrraH, and if it does uot do so, it nuist bo prosuniod thiit the father’s 
consent is not absohitely nQC0Bsal•3̂

. “  I  think, nioreovor, that I must talio into acoount tho fact tliat tho father 
applied for an injunction restraining his wife from giving his daughter ia 
marriage and failed to obtain the injunction. In refusing to grant his applica­
tion, the Court gave so nuich colour to the niothev’s claim to be allowed to 
perform tho coremony as to negative any idea of fraud on her part. This 
being so, the question raised and loft undecided by tho High Court in the 
case referred to (I. L, K., 11 Bom., page 256) as to whether tho Civil Court 
would set aside a marriage on tho ground of fraud by the parties intermariy- 
ing, has no application and need nob he discussed.

“  There is uot sufficient evidence to show that the marriage was in itself '^
ail improper one. The father may be able to sue tho mother for the money j
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rccclvcd  o n  uccoinil. ot’ 1-ln' iimrn!iu:o oM iis  (liiii|.;lit()r, on the. j^i'ouiul t h a t  lio 

wi8 Ui(> (»iily pei'Hon oiitit.Icil (o h e r  in iiiai'ria^’v, b u t  l l ils  would jioL alToet 

Uit! v a l id i iy  o f  till! ii>iivrirtL(i'

“ lJudor tile oir<Miiiislinn:t'H 1 Uiiiik llii,' mavi-iii‘'o i.i Aiilid aiitl caiuiob ]>o 
'auinilled.

“ I ,  Muivt'roiv, rt'voiwo llu' di'fissidn nl’ IIk; Snl.Mirdiiiiiio .ludgo uud dis- 

iiiisij tliu s u i t . ”
r

A,ii'!Uiist tluH (Ic.cisioii tlio ])laintiiru])p(.!iilcd to tliu Court,

( U n i  p a l  S i t / I  (I ■'ill I  u  R a o  l‘(jr j i ] tp t : l la i i t ; I t  is lo n iu l ,  an a  I’tic t, t l ia t  

i l ic  g irl^s  lu a rv ia g c  ^v:ls ])orrovtiu '(l w i i l io u i  lioi’ I'ailioT^M consGiit

and uiitliority. Uuiltn' ilio Hiiulu law it is ilic fatli(o:’ .s right to 
dispose of the g'ii'l in inannag’c ; I'ailin liiin tlic paternal relations 
luivo tliis right., and in their doTaidt, tho )i)otlicr. 'i’lie inother 
thus .stantls last on the list ol' relations who hy law arc enipowcred 
to j^ivc a ^irl ill niarriago. So lonij; as tlni Tatlior is alive, the 
n>uih(.̂ r has no authority to f '̂ivo away her ihui>j;Iiter without his 
coiisenl. A  niarriag'o perform Oil without his consent is iuvalid
— Nuiidlal V. T(ipc('(la-s-̂ \ It is a rrautl on tliu fatlu'r’M right tor 
the mother to usurp his authority and give their ilaughter awuy 
without his knowledge and consent. Such fraud vitiates the 
marriage contract and renders it n\dl and void—Annjona Dasl v. 
Vi'aliLiA. ChnndraS'K The doctrine fuftn’ia valet has no appli­
cation to such a case, for the ol)vious j’cason that there is a com­
plete ahseiice of authority in the mother to give away the girl. 
Tho pruhiliitiou of tlie law is not merely <lirectory, but man­
datory. The cases of .Ihici' Jlidifut v. JI'l/chumP̂  and Khus}ial- 
clumil V. li/ii are distinguishable from the present ease,
because in both those cases the father had abandoned Iiis wife 
and daughter, and acted in a manner .showing that he waived 
his legal right to JL-.puso of his daughter in marriage,

(j. IL Setalvad fo r  rc sp o n d c n t.s  A c c o rd in g  to  th o  H in d u  law  a 

m a r r ia g e  once d u ly  c e le b ra te d  c a n n o t  ])o a n n u l le d ,  .̂l.’h e  c o n sc n t 

o i  th e  f a t l ic r  is n o t  o .ssen tial to  th e  v a l id i ty  of th o  m a r r ia g e .  Tho 
®asc o f K h n s h a l c h u n d  v ,  B a i  is  conclusiY c o n  th i.s  p o in t.

S ee  also  B a i  B i i o a l i  v . M o t i  A . a r s o u ' - ' ' K  A h  to  tho (juc.'^tion of

0) 1 Bori'., 1(5,
(2) 6 B. L. Tv., 248.

<3) BelliVHiri, (1810-18), 4.̂ . 
(I) 1. L. 11., 11 B o m ., 247. 

(*5) 500.



fraud, the lower Court finclsj as a fact, that there is no proof 
whatever of any fraud, constructive or actual, on the part of the Mui.onAND 
mother or any other person who brought about this match. BHUuniA.

E a n a d e , J . : —The parties to this suit are Lewa Kunbis. J3otlf 
the lower Courts have held, that the marriage of appellant- 
plaintiff’s daughter Mahalaxumi, aged 31 ycars^ with the minor 
respondent, himself a boy 7 or 8  years old, was celebrated by 
the child’ s mother and her maternal relations without the know­
ledge and consent of the appellant. The Court of first instanco 
held that there were clear indications of fraud and conceahnent, 
and as the caste was one in which remarriages were permitted, 
it held that appellant was entitled to the declaration he sought 
in respect of setting aside the marriage_, and the Court also awarded 
appellant’s claim to the custody of the child.

In appeal, the Assistant Judge was of opinion that tlie cir­
cumstances of the case negatived the existence ol; fraud, and that 
the marriage was in other respects not an improper one. JIo 
further held that a ]iiarriage duly celebrated Ijy the chikPs 
mother could not be set aside on the ground of the absence of 
the consent of the father_, inasmucli as such consent was not abso­
lutely necessary. Tlie Assistant Judge accordingly dismissed (he 
claim for the declaration sought, as also for the custody of the 
child.

The chief contention raised in appeal before us is that, under 
the circumstances of the case, the marriage was null and void, as 
tiie appellant’s consent and authovitj’’ were Jiot secured prior to 
its celebration. The defence in the Court of first instaiioft wiis 
made to rest on an allegation that the appellant was present at 
the time of the celebration. This defenco broke do\yu  ̂ and the 
decision was made to rest chielly on the doctrine of factum valet 
to which the lower Court of appeal has referred in its judgment.
This doctrine of quod Jkri n on  (hhult f (u iu m  valei, or its Sanskrit 
equivalent, that a thing cannot V)e made otherwise Ijy a hun­
dred texts,”  has been fre(|uently referred to in our reports in 
connection with (juestions relating to marriage, adoption, aliena­
tion, and maintenance of \Yk\o\vs— .Khitshalcliand v. Bai Mam'

a) I, L. II., 11 Bom., 217,

VOL. X X I I ]  BOMBAY SERIES. 815



1897. Jjah/nMppri v. RaiDUM'^'^(lajxtl v. HMie general
principles umlorlying the iiuixliii wevii laid down in LaM.mdppa 

”• V. Jlanurm, and rc-nJUi'vmul in Qopai v. Uanmant by Sir M.
BlTUDHlA, ^

JWc.stropp.

In tlui ilrsfc ol‘ these jmlj^'inciits it i« statcvd iliat thft ivpplieation 
of tlic maxiiu niUKt hu 1 iinit('d to casas in whi(‘1 i Uum’o is neither 
want ol' autliority to p,'ir(' or <i') ac.cupt, nnv inipcrativi^ interdict­
ion. In cas(!s in whicli tlic Shustra is nior('ly directory, or only 
points out particuhu’ per.son.H as more olif2;il)lo than others, the 
niaxitn may userully arui jirojU'rly l)(i nppli(‘d il‘ the precept or 
reconnat'nded prei’ei’encc i)c disreg’anled. When tlu? defect is one 
wivich can bo desci’ihcd as one of tho natiire of non 'pohiU rather 
than of non then tlio maxim does not apply— Onpnl y.
llanmnnl. In the words of W«‘st and IViihler’s .Diî eHt, p. 000 (a), 
^^prohibition or injunction rostinj '̂ on the cBSontial (pialitios or 
mutual r('lations ol! its objects is dislin̂ î nislKMl us indispensable 
from one going only to n.n incident or niattt'i' of de{j;'ree, or to the 
eerenionyj a dt'feet in wliich does not •̂ '(Micrally vitiate tho purposed 
transaction if the. ]a‘(‘ecpt luis bi'en complied with as far as was 
reasonalily practical A(\”

The distinction between directory and prohibitory injunctions 
beinf^ so clear, wc have next to see how fa,r the authority of the 
father to give his {̂ irl in niarriiif^e falls under one or tln̂  other 
class of injunctions. The d(!cide<l eases to wliich rt'ference was 
made in the conrs.  ̂ of the art;'iiiiient k\’ive no doubt on this point. 
'Tiie ease of Js'wnilhi( v. TupocrlnP'* may b(‘ hd't out, i'oi* it related 
oidy toa betrothal contract, and not to a etnnpleted marriage, and 
tlie only point decided in it was that contracts uf betrothal to be 
Ijinding' must be maile by or witli the ])arentB of the children. 
The next case in Bellasis' Ileports {Ihoc Rn/;i/nt v. Jei/elmnd) 
luoro to the point. There, as here, the dispute was lietweon 
husband and wife, and the "irl was only o years old when her 

,j, ■' laotber got her married. The (jotn’t hold, that a duly solemniwd
ts marriage could not be set aside on the r r̂ound that the, father

did not f>ive his consent to tlû  inarriag(?. In a Ben^jal case—

(1) 13 Bom. IT. C. Rc!])., 55G4. (3) 1. L. R„ i] Boia, 27.%
(3) IB orr., Hi,
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Modhoosoo3,un Mooherji v. Jacluh Chunder^̂'̂ —it was hold that a 
Koolin father was not sucli a natural guardian of his child as its 
mother, and that the absence ol; his consent would not invalidate 
a marriage duly solemnized by tlie mother. The Madras High 
Court came to a similar decision wlieve the dispute was between • 
the -\vidowed mother and her liusband^s brother—5'. Hamasevai/mi 
Tillay V. Annwimi This was also the view taken by the
Calcutta High Court in Brindahun GJiandm v. Clmndra Kvnno- 
Jcar where also the mother^s right to dispose of a minor child 
was questioned by the uncle of the child on the authority of 
the Smruti texts, which give preference to such relations over 
the mother in this connection.

Most of those cases were reviewed and considered by this Court 
in KhusUalcJiatul v. Bai Mani, and by the Madras High Court 
in Venlcatacharyulu v. Rcvi/.̂ achur'i/ul'iiŜ K In the first of these 
cases the operation of the maxim fmtmn mlet was considered, 
and Sir C. Sargent ohserved that, upon a true construction of 
the texts, the giving of tlie girl in marriage was not a right, but 
a duty to be discharged, and, in the absence of express words in­
validating the gift in marriage, the consent of the person upon 
whom this duty devolves is not of the essence of the marriage, and 
if it is not, the maxim applies. It  is true the learned OhicC 
Justice expressed no opinion as to how far the presence of fraud 
would invalidate such a marriage, but there, as in the present 
case, there was no reason for interference, on the ground of fraud 
the existence of which tile lower Court of appeal has expressly 
negatived in tlie present case.

The appellant's pleader contended that there was a constructive, 
if not a direct, fraud upon tlie father’s authority. As the District 
Court did not grant the injunction which the husband had prayed 
against his wife, and, moreover, as the District Judge has found 
expressly that the marriage was not an improper one, there is not 
much room for presuming constructive fraud. Fraud and force, 
such as was alleged in the ease of Aunjona Basi v. PraJtlad Chandm 
GhosĜ \̂ must vitiate any transaction however solemnly celebrated

(1) 3 Cal. W. E., 191, (a) I. L. R., 12 Cal., 140.
(S)* 4 Mad. H. C. Rep., 339. ■ (J) I. L. R„ U  Mad„ 31G,

(8) G B, L. R „ 243.
B 679-G

1897.
Mum HAND

V.
lillUDHIA,



818 T im  i m n m  i^aw [ v o l .  x x t i .

1807.
Mpicn&irD

33aUJ)HIA,

1 )5 ’' th.0 oljsom nce uL‘ tlu> n.snal (‘ovoiionu'.s, mifl n suit to vsct aside 
tlie iimvriago will iic. IJiit-, in tin: fibsorioi  ̂ of these olcvnoiitHj tlio 
maxim of /aeluno vakl will ji^ovcrtij n.s ilio ttvx:l,s only I’cfci’ to t1iG 
gi’oatei: or loss elijj^ibility oi! tlio relaiions wlio can claiui tlio right 
to raako tlio ehoicii and pcvrnrm the (M.'r{}inony. Tin; ciiatom of 
tho caste i.s not .shown to ]m‘ u'h'er.sc, ti) ilu? «(^]oliral'ion of tlio 
g id ’s marriage at lU to a boy ol’ 7, and no I'l.’aiid can be presimied 
from tlio fact of this early cold,n:ation. The (‘ircuiiistancc that 
xemaTriago is perniiifced by th<; riiirs of llie ca.sLc i,s irrelevant in 
tlic (lociHion of tlic (jncHtiou ol; th(‘ validity ol‘ tho marriage.

On tlic ^Yllole, therefore, we muBt hold that tho ap])ollant- 
plaiiitift’.s claim was properly <lisiniKsed l>y tho lewder appellate 
Court* Wc disrnisB tin}, appeal. (JostB on appellant.

D ecree m ifm im l.

ArPEIJ.Al'K Civil;.

1807. 
J'uly 20,

Jii'ftji'e Mi'. Jnsiii'c Pio'.s'tivn (iml ]\h\ tlnatlot Jhouide. 
RATANCIIAND (o b k h k a l  D e i 'K n d a n t ) , AnEU.xnv, »•. J  AVIIHIICIIANI)

(oiiKiiXArj Pr,-VLvi’n’i'), K K.si'o?; wiiis'r.*

I M i u h i  l m O ’̂ W ‘h h n V ’~ ‘ F i u t c r ( ( l  q f  i n d o ' H ! ' - - - - ] I m h a n d ' s  v d n U

clmycahfv with anch

Under the Xliiiclu law tho estate ot tlio hiwlwiitl w Ji.'ildo for tho fiuia’til 
expenses of the widow; lier dehlhrn oaiiuot btt cliai’.i'od wiili such expenses.

Second appeal from tho tlecision ‘of jiao lUihudur Y, 
Paranjpo, First Class Subordinate Judge of J5roaeli, A.P.

One Parbhudas KalliaudaB died in July^ 1S75, leaving a child­
less widow, Bai Divali.

Bai Divali died on or ahonfc the 11th April, 1S98. She left a 
■vvill, bequeathing tho whole of tho ])roj>crty in lier possession 
to her brother, the defendant.

The plaintiff thereupon filed this suit, as the nearest kinsmau 
and reversionary heir of Parbhudas Kalliandas, to recover tho 
property in dispute from tho defendant.

The defendant pleaded {jnkr alia) that the whole of the pro-

* Second Appeal, Ho, 30(3 of 1897.


