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1807. The iiTOgularifcy oi’ the District J)uclgc’s order liaa tims clearly
Niluanth led to no liiilnrc of jiistico, niid falls niidcr section 578 of the
Coxwic-'(R Procedure (Jode. The order o diwmiasal iiiii.st, therefore”

oF Tiiana. 10 Upheldj and the claimant referred to the only remedy opcp to
him under Act X of 1870.

Costs on appellant.

Order cunjiriiicil.

APEINLATIE CIVIL.

Jirfarc Mr, IJndhc rarmiti and Mr. Jtidkc Raimlc,
181i7.m ULCUIAISD KUBEIl (uujginal Praintifj'), ArnaLANT, v. BH.UD1I1A

Jtdtjli.), AND ANOTIi.I':n (UUUIJNAIi DjJFEISJjANTa),

Hindu law—Mi(ri'Uujc—Marria”je of a t/h'l wiiZioii/ hrr Jiither’s oconHcni—

Jillher 'o have vutrritdcjt (lu'l((n(l- Void— Fadtun raid— JpidicabilHi/ of iho

I ‘'udci-the Himin law a (hily solcmnizeil inariviago cannot bo wt aside in the
abscTioc of [niiul ur Toir.0, on the gvuimd that Llio i'ailior did not give HhIB oousont
lu the inairlaj”c.

SE(u>d appeal from the decitsiun of 10. li. Log;i;uit; AMbiwLant
Judge oi; Ahniedabad.

Suit hy a father to liave the marriage of hi.s daughter ((.leL'end-
ant No. L) to the first defendant declared null and void.

The ]arties to this suit wore LcAva Kunhis by caste, lllaintilf
was a resident of Ahniedabad. Jn con.sequencc of .some dispute
in the family, his wife (defendant No. s) left his house and went
to live with, hor mother at Gomtipur, a “illage about two miles
distant from Aluncdabad. She took wdtli hor his infant daughter
j\lahalaxunii (defendant No. 2) who w'as about 3" years old.

Thereupon the plaintilf applied to the District Court to obtain
the custody of his child and for an injunction restraining his
wife from disposing of her in marriage.

This application was rejected. Shortly afterwards the girl was
given in marriage to defendant No. : by her mother (defend-

* Second Appeal, No. 219 of 1897.
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ant No. o) without tlic couseiit of thu plaintiff and in defiance of
his wishes. Mur.aiANi>
VAN |
The plaintifl* then filed this suit J)rayiug' for the custody of liis BHuUimiA,,
daughter and for a declaration that her marriage with tlie fir«tr

defendant was null and void.

The defendants pleaded {/ukr alia) that the phiintiffhad given
his consent to the marriage of his daughter”™ that the match was a
lift and proper one™ and under tho Hindu law a marriage onco
performed could not he annuliccl.

The Subordinate Judge held that the girl was given in mar-
riage without the plaintiff*s cousent or Icnowledgej tl\at the mar-
riage was celebrated in fraud of his rights, and that the doct-
rine of fadum vaht was not applicable. Ho, therefore, passed
a decree for the plaintiff, declaring' the marriage null and void,
and ordering the defendant to deliver up possession of the minor
(defendant No. 2) to the plaintiff.

On appeal, the Assistant Judge held that, though tho marriage
was performed without the plaintiirs consent, it was not invidid
on that account, in the absence of fraud on the part of tbo mother,
11c, therefore, reversed the first Court’s decree and dismiissed tho
suit. His reasons were as follows :(—

“ Tho Hindu law appears to 1l)e that tlxo latlior has the riglifc to perform tho
inarriago ceremony ami not tho niuthcr, hut it also tJcenis that n jiuu'riago out'u
performed is valid, and nothing' is isaid as to tho fathov’'s couHwit. Aa is said
in the case roforrod to, where tlio LogiHlatuvo oontoinplate.s th& hivalidity of a
ninrriago to wliioh 1ho father’s eonwout is waiiiing, it lays dowdi tlio law in
express tcrraH, and if it does uot do so, it nuist bo prosuniod thiit the father’s
consent is not absohitely nQQ0Bsal®

.“ 1 think, nioreovor, that | must talio into acoount tho fact tliat tho father
applied for an injunction restraining his wife from giving his daughter ia
marriage and failed to obtain the injunction. In refusing to grant his applica-
tion, the Court gave so nuich colour to the niothev’s claim to be allowed to
perform tho coremony as to negative any idea of fraud on her part. This
being so, the question raised and loft undecided by tho High Court in the
case referred to (I. L, K., 11 Bom., page 256) as to whether tho Civil Court
would set aside a marriage on tho ground of fraud by the parties intermariy-
ing, has no application and need nob he discussed.

“ There is uot sufficient evidence to show that the marriage was in itself "
ail improper 2. The father may be able to sue tho mother for the money j
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rccclved on uccoinil. ot’ 2-In" iimrnliu:o oMiis (liiii|.;litQr, on the. j*i'ouiul that lio

wi8 Ui(> (»iily pei'Hon oiitit.Icil (o her in iiiai'ria®Vv, but Ilils would jioL alToet

Uit! validiiy of till! ii>iivrirtL(i’

“ IJudor tile oir<MiiislintH 1 Uiiiik i, mavi-iiio ii Aiilid aiitl caiuiob Fo

‘auinilled.

“ 1, Muivt'roiv, rt'voiwo llu' di'fissidn nl” Ilk; Snl.Mirdiiiiiio .ludgo uud dis-

r

iiiisij tliu suit.”
Ajii'lUiist tluH (Ic.cisioii tlio ])laintiiru])p(.liilcd to tliu Court,
(unipal sitnawiniu rao I(jrjiJtpt:Haiit; It is loniul, an a Itict, tliat

ilic girl*s luarviagc "v:ls Dorrovtiu'(l wiilioui lioi’ l'ailioT"M consGiit
and uiitliority.  Uuiltn' ilio Hiiulu law it is ilic fatli(o:’s right to
dispose of the d'ii'l in inannag’c ; l'ailin liiin tlic paternal relations

luivo tliis right., and in their doTaidt, tho )i)otlicr. ‘'i’lie inother
thus .stantls last on the list ol' relations who hy law arc enipowcred
to j~ive a MNirl ill niarriago.  So lonij; as tini Tatlior is alive, the

n>uih(”y has no authority to f¥ivo away her ihui>j;liter without his
coiisenl. A niarriag'o perform Gl without his consent is iuvalid
— Nuiidlal v. T(ipc(@as”™\ It is a rrautl on tliu fatlu'rMright tor
the mother to usurp his authority and give their ilaughter awuy
without his knowledge and consent. Such fraud vitiates the
marriage contract and renders it n\dl and void—Annjona Dasl v.
Vi'alilIA ChnndraS'’K  The doctrine  fuftnia valet has no appli-
cation to such a case, for the ol)vious jcason that there is a com-
plete ahseiice of authority in the mother to give away the girl.
Tho pruhiliitiou of tlie law is not merely <lirectory, but man-
datory. The cases of .lhici' Jlidifut v. JI'l/chumP™ and Khuslial-
clumil V. li/ii are distinguishable from the present ease,
because in both those cases the father had abandoned liis wife
and daughter, and acted in a manner .showing that he waived
his legal right to JL-.puso of his daughter in marriage,

(. IL Setalvad for rcspondcnt.s  According to tho Hindu law a
marriage once duly celebrated cannot ])o annulled, “’he conscnt
oi the fatlicr is not o.ssential to the validity Of tho marriage. Tho
®asc 0f Kk hnshatchund V, Bai is conclusiYc on thi.s point.
See also eai Biioati V. moti aarsou-—k an to thO (juc.“tion of

0 1Bx"., 16 < BllivHri, (1810-18), 4/

@68B. L. Tv., 8. () 1LL. 11,11 Bom ., 247.
C) 500.
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fraud, the lower Court finclsj as a fact, that there is no proof
whatever of any fraud, constructive or actual, on the part of the Mui.onAND
mother or any other person who brought about this match. BHUUNIA

Eanade, J. :—The parties to this suit are Lewa Kunbis. J3otlf
the lower Courts have held, that the marriage of appellant-
plaintiff's daughter Mahalaxumi, aged 31 ycars™ with the minor
respondent, himself a boy 7 or s years old, was celebrated by
the child’s mother and her maternal relations without the know-
ledge and consent of the appellant. The Court of first instanco
held that there were clear indications of fraud and conceahnent,
and as the caste was one in which remarriages were permitted,
it held that appellant was entitled to the declaration he sought
in respect of setting aside the marriage_, and the Court also awarded
appellant’s claim to the custody of the child.

In appeal, the Assistant Judge was of opinion that tlie cir-
cumstances of the case negatived the existence ol; fraud, and that
the marriage was in other respects not an improper one. Jlo
further held that a ]Jiiarriage duly celebrated ljy the chikPs
mother could not be set aside on the ground of the absence of
the consent of the father , inasmucli as such consent was not abso-
lutely necessary. Tlie Assistant Judge accordingly dismissed (he
claim for the declaration sought, as also for the custody of the
child.

The chief contention raised in appeal before us is that, under
the circumstances of the case, the marriage was null and void, as
tiie appellant’s consent and authovitj” were Jiot secured prior to
its celebration. The defence in the Court of first instaiioft wiis
made to rest on an allegation that the appellant was present at
the time of the celebration. This defenco broke do\yu™ and the
decision was made to rest chielly on the doctrine of factum valet
to which the lower Court of appeal has referred in its judgment.
This doctrine of quod JKri non (hhultf(uium valei, or its Sanskrit
equivalent, that a thing cannot Ve made otherwise ljy a hun-
dred texts,” has been fre(Juently referred to in our reports in
connection with (juestions relating to marriage, adoption, aliena-
tion, and maintenance of \Yk\o\vs— .Khitshalcliand v. Bai Mam'

a) I, L. Il., 11 Bom,, 217,
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1897. Jjah/nMppri v. RaiDUM'MA(lajxtl v. HVie general
principles umlorlying the iiuixliii wevii laid down in LaM.mdppa

- V. Jlanurm, and rc-nJUi'vmul in Qopai v. Uanmant by Sir M.
BITUDHIA, A
JWec.stropp.

In tlui ilrsfc ol these jmlj”Ninciits it i« statcvd iliat thft ivpplieation
of tlic maxiiu niUKt hu :iinit('d to casas in whi('1i Uumo is neither
want ol" autliority to p,ir(" or <) ac.cupt, nnv inipcrativi® interdict-
ion. In cas(!s in whicli tlic Shustra is nior('ly directory, or only
points out particuhu’ personH as more olifzil)lo than others, the
niaxitn may userully arui jiroju'rly I)(i nppli(‘'d il the precept or
reconnat'nded prei'e'encc i)c disreganled. When tlu? defect is one
wivich can bo desci'ihcd as one of tho natiire of non "pohiU rather
than of non then tlio maxim does not apply— Onpnl vy.
llanmnnl. In the words of W«'st and Viihler's .Dii"eHt, p. 000 (a),
ANprohibition or injunction rostinj’ on the cBSontial (pialitios or
mutual r('lations ol! its objects is dislimi™nislKMI us indispensable
from one going only to nn incident or niattt'i' of de{j;'ree, or to the
eerenionyj adt'feet in wliich does not «™(Micrally vitiate tho purposed

transaction if the. ]a'Cecpt luis bi'en complied with as far as was
reasonalily practical AN\’

The distinction between directory and prohibitory injunctions
beinf™ so clear, wc have next to see how fa,r the authority of the
father to give his {"Nirl in niarriiif*e falls under one or ti™ other
class of injunctions. The d(Icide<l eases to wliich rt'ference was
'Tiie ease of Jswnilhi( v. TupocrlnP™* may b(‘ hd't out, io* it related
oidy toa betrothal contract, and not to a etnnpleted marriage, and
tlie only point decided in it was that contracts uf betrothal to be
ljinding’ must be maile by or witli the ])arentB of the children.
The next case in Bellasis' lleports {lhoc RV;i/nt v. Jei/elmnd)
luoro to the point. There, as here, the dispute was lietweon
husband and wife, and the "irl was only o years old when her
laotber got her married. The (jotn’t hold, that a duly solemniwd
marriage could not be set aside on the r™round that the, father
did not f>ive his consent to tlu™ inarriag(?. In a Ben”jal case—

() 13 Bom. IT. C. Rcl])., 55 ® 1 L.R, i Boia, 27%
@ IBorr., Hi,
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Modhoosoo3,un Mooherji v. Jacluh Chunder”—it was hold that a
Koolin father was not sucli a natural guardian of his child as its
mother, and that the absence ol; his consent would not invalidate
a marriage duly solemnized by tlie mother. The Madras High
Court came to a similar decision wlieve the dispute was between
the -\vidowed mother and her liusband”s brother—5'. Hamasevai/mi
Tillay V. Annwimi This was also the view taken by the
Calcutta High Court in Brindahun GJiandm v. Clmndra Kvnno-
Jear where also the mother”™s right to dispose of a minor child
was gquestioned by the uncle of the child on the authority of
the Smruti texts, which give preference to such relations over
the mother in this connection.

Most of those cases were reviewed and considered by this Court
in KhusUalcJiatul v. Bai Mani, and by the Madras High Court
in Venlcatacharyulu v. Rvi/”acuriZUliiSYK In the first of these
cases the operation of the maxim fmtmn mlet was considered,
and Sir C. Sargent ohserved that, upon a true construction of
the texts, the giving of tlie girl in marriage was not a right, but
a duty to be discharged, and, in the absence of express words in-
validating the gift in marriage, the consent of the person upon
whom this duty devolves is not of the essence of the marriage, and
if it is not, the maxim applies. It is true the learned OhicC
Justice expressed no opinion as to how far the presence of fraud
would invalidate such a marriage, but there, as in the present
case, there was no reason for interference, on the ground of fraud
the existence of which tile lower Court of appeal has expressly
negatived in tlie present case.

The appellant's pleader contended that there was a constructive,
if not a direct, fraud upon tlie father’s authority. As the District
Court did not grant the injunction which the husband had prayed
against his wife, and, moreover, as the District Judge has found
expressly that the marriage was not an improper one, there is not
much room for presuming constructive fraud. Fraud and force,
such as was alleged in the ease of Aunjona Basi v. PraJtlad Chandm
GosGY\ must vitiate any transaction however solemnly celebrated

(0 3Cal. W. E., 191, @ I. L. R, 12 Cal, 140.

(94 Mad. H. C. Rep., 339. m @ I.L.R, U Mad, 31G,
® GB, L. R, 243.
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1)s* tho oljsomnce W tlu> nsnal (‘ovoiionu'.s, mifl n suit to vsct aside
tlie iimvriago will iic. 1Jiit-, in tin: fibsorioi™ of these olcvnoiitHj tlio
maxim of /Zaeluno vakl will ji®overtij ns ilio ttwxls only Icfci’ to tliG
gi'oatei: or loss elijj®ibility oi! tlio relaiions wlio can claiui tlio right
to raako tlio ehoicii and pcvrnrm the (M.'r{}inony. Tin; ciiatom of
tho caste is not .shown to Jm uh'er.sc, ti) ilu? «("oliral'ion of tlio
gid’s marriage at IU to a boy ol' 7, and no [laiid can be presimied
from tlio fact of this early cold,n:ation. The (ircuiiistancc that
xemaTriago is perniiifced by th<; riiirs of llie casLc is irrelevant in
tlic (lociHion of tlic (jncHtiou ol; th(* validity ol' tho marriage.

On tlic "™VYllole, therefore, we muBt hold that tho ap])ollant-
plaiiitift's claim was properly <lisiniKsed I>y tho lewder appellate
Court* Woc disrnisB tin}, appeal. (JostB on appellant.

Decree mifmiml.

ArPEIJ.AI'K Civil;.

Jiifji'e M. Jrsiii'c Pid.stivn (im N\ tinatlot Jhouide.
RATANCIIAND (obkhkat Dei'kndant), ANEU.XNV, » 3 AVIIHIICIIANI)
(0iiKiiXArj Pr-VLvi'n'i'), KKsi'0? wiiisr.*

IMiuhi ImO”™ W hhnV'~-‘Fiutcr ((l qf indo'H!"----]Imhand’'s vdnU
clmycahfv with anch
Under the Xliiiclu law tho estate ot tlio hiwlwiitl w Ji''ildo for tho fiuia'til
expenses of the widow; lier dehlhrn oaiiuot btt cliai'.i'od wiili such expenses.
Second appeal from tho tlecision ‘of jiao IUihudur Y,
Paranjpo, First Class Subordinate Judge of J5roaeli, A.P.

One Parbhudas KalliaudaB died in July”™ 1S75, leaving a child-
less widow, Bai Divali.

Bai Divali died on or ahonfc the 11th April, 1S98. She left a
mill, bequeathing tho whole of tho ])roj>crty in lier possession
to her brother, the defendant.

The plaintiff thereupon filed this suit, as the nearest kinsmau
and reversionary heir of Parbhudas Kalliandas, to recover tho
property in dispute from tho defendant.

The defendant pleaded {jnkr alia) that the whole of the pro-

* Second Appeal, Ho, 303 of 1897.



