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1897. matter is oiio for the considoration ol: (lovomineiifc and tlie 
Legislature.

In my opinion, the tlccrcc ol’ tlic iJi.strict Judge uliould be 
reversed, and tliat of the Subordinate Judge restored. All co«ts 
throughout on det'oiidant.

P a iiu a n ,  C . J. :— 1 entinily concur in the judi^ 'm ent whieli my 
leanied colleague has delivered and in the I'easons upon which lie 
lia,4 based his deciwiun. I msh, lioweverj to I j o  understood as 
not cspre.s.sing any opinion iipon the applicid)ility of section 85, 
Land ilevenue Code, to Vitlialrao’s holdings, as the (juestion has 
nob been fully argued and the judgments of the lower Courts do 
not set out their iiaturc ; and I, liave, tln'rcl’oro, not consi(h'red the 
matter. T am also not sniriei('ntly conversant witli tho subjoet 
to ofVcr an opinion as to tho, propriety or otherwise of extending 
the provisions of section 71 of tho saiiKi dode to ali('nated liohl- 
ings or otherwise alteving the hiw upon this subject.

D e c r e e  r f 'm r s r d .

FUl.L ]]ENCJr.

I

APPKLLA'l'h) CIVITj.

B o j i h 'd  f^ h ' V ,  F .  F a r n t i i ,  K f . ,  V h U f ,I  l i f t i n ' ,  i)//, P a i't^ cm n  a n ,I
J f i \  J l U d i t n h ' ,

1B97. NILKAJs'TlI CiANESUlNAlK (oUKaNAL Ari’i.uiAXT), Ai'i’KLi. w r, ■?>.
July 20. TiH') COIiLKOTOlVoF THA'NA ((HMauNr.M, Ofi?i>xi.;NT). Ui’si’dNniiKT.*̂

Lanil Ae^Hisihnn A d  (A o/' 1S70) and Act I  o/’ lSO l—Awa^'d o f  co»rpi'>it(ifio)i-— 
Paymcul ofcowippnmiiiiJi mvardcd haiv viifiir('(‘d -~A p]ii‘(tl JH m  an order irrP' 
g i d a r l y  m ade— P r f i r f  ice— l ’ j'O rednrfi.

Tlio Land Aoquisition Ac|j (X ol 187(i) did not pvovido fnv ov coiiiouiplatc an 
award for comp iisation boi:ng tmforcjul llu Colleotm' liy execution
proceedings, and ilwio is no gonora] law ivliioli enalihiK a Civil (l-.iuvi to inifoTee 
s\ich a statutory liability, wlujii iiupOKod upon a (,'ollcotor or olhor <-ivil oHicor, 
by means of oxecntion proceedings williont a suit. Tlui ovdina\-y iiiodo of 
enforcing such an obligation is by suit, unlvfis tbo I.t'Hislaturc wlion it cvoatos 
tlie obligation prescribes sudi oilier means of cnroroiiig’ it.

* Appoal, No. 121 of ]89t),
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On tli3 ICfcli Fobi'uary, 1891, under tlio Land Aot{uisltiou Act (X  of 1870), an 
award of compensation to tlio claini.'Uit for land nci.iuiroi.1 undor that Act was 
made by tlie Assistant Judjjo oO Tli'mii, and lie sxibrfeq̂ uuntly mado an oi'dor 
directing tlio Colloctor to pay the amount with interest and eostn, Avithout, 
however, fixing a date for payment. On the Iwt March, 189-i, the new Land 
Acquisition Act (I of 1891) came into force. On the 20th yobruary, 189i>, 
the claimant applied to cnforoo payment oi; the amount awarded, and the tlicii 
Assistant Judge (Mr. Knight) re-aliirmed the previous order and directed the 
Collector to pay it on or before the 20th May, 189G. No ])aynient, howcTcr, 
was made, and the matter came before the new Judge (Mr. FitzMaurioo) for 
linal order, lie  held that neither luidor Act X  of 1870 nor the now Act I of 
1891 had ho any power to enforce payment against the Collector, a)id he, tlierc- 
fore, dismissed the claimant’ s application. Ou appaal to the High Court tho 
matter was referred to a I ’ull Bench.

JIeld> that tho Act X  of 1S70 i^resci'ibcd no mudo of couipoUiiig paymuni 
by tho Collector cl: compensation awarded under its pruviBious, but left tho 
])craonw interested to a suit to enforce auch payniont. Tbo proceedings under 
that Act were, therefore, at an end when tli3 award was )uade. That being .s(i, 
there were no proceedings pending in tho cuse -wlieutlio new Act I  of 189L 
came into force. Clause 2 of section 2 of .that Ac'd, therefore, did not apply, 
and no further steps could bo taken under that Act.

r e r  E a n a d h , J. :—Tbo District Judge’s order appealed from was improperly 
made. Tho Assistant Judge.  ̂ha<I jurisdiction to nuike tho previous urdoi’, and 
oven if their order was not properly nuxdo, it could not be set asido in the way 
itwosdoiio by tho District Judge as if an appeal lay to him from such order. 
That order, howevei’, as now held was wrong, and the irregularity of tho District 
Judge’s order thus led to no failure of justice, and fell under section 578 of 
tho Civil Procedure Code (Act X IV  of 1832).

Qmre'—whether au award made under the provLijious of Act 1 of 18[)i can bo 
enforced aganwt tlie Cullectorby exccutiou proceedings.

Appeal from tho decision of J. FitzMauricc, District Judge 
oi‘ Tlidiia, in darkliiiab No. 2  of 1895.

On the IBfcli Fobruary, tlic Asyisfcunt Judge of Thdna
(Mr. Pratt) under section 15 of the Laud Acquisition Act (X  of 
1870) made an award of compensation to the claimant.

Tho Collector .subsequently desired to withdraw the proeec^d- 
ings in tho matter, as the laud to which the award related had 
been acquired and paid for many years previously, but the Dis­
trict Judge (Mr. Khareghat) held tliat the proceedings could 
not be withdrawn by tho Collector after a refercuce had been 
made to tho District Judge. IJ o ordered the Collector to pay
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the amount awarded with iniL'rewt and co.stsj Imt iixcd nu date 
•for payment.

On tho 1st Marcli^ l'S04, tliu new Land AeiiuLsitiun A rt (1 of 
189'1) came into force.

On the 26th February^ ',1895. the claimant a)>pHcd to enl'orco the 
payment ordered by tlic award. '̂ Plie Assistant J udĵ ijc (]\h*.Kuij '̂hl) 

'liekl that altliongh under the old hiw (section of Act X  of 
1870) the Judge had no power to order execution;, the now law 
(section 53 of Act 1 of, 1801) hy nmkinj -̂ the Code of Civil L̂ 'O- 
cediirc applicable to all proceedinj '̂.s nndi'.r the A ct aiithori/icd 
un order for exccntion. He was also of o])inion that the pro­
ceedings in this matter rnn.st be rej '̂urdt'd as pending', and that, 
iherefore, the new Act was ap])licu1jle niider seetion 2, clansu 2 , 
of Act I of 1S94. He, therefore, re-aflirmed tho order of payment 
already made by tho Judg'e, and diri'cted that paymcMit .should 
lie made on or before the 20th May, .1896,

The Collector, however, did not nudvO any payment as dinjcteil, 
and the matter came befor(.i th(' new Dif^triet Judge (,). l<’itz- 
Maurice) for ilnal order. The C^jllectov aĵ -ain contended that 
neither under the old nor the new act liad the Jud̂ ii;e any power 
to cnforcc tho award by ordering payment. The Judge agreed 
with this view, and dismissed the claiiiuuit’.s api)licati(.)n for 
payment.

The claimant appealed to tho High Court.

The appeal came on lirst for hearing Ijufuro Pa.r,sonî  anil 
llaiiado, JJ., by whom it wa.s referred to a Full .Bench consisting 
oi'Fiirran, C. J., Parsons and Kanade, JJ.

Daji Ahaji Khara for tho a p p e lla n tT h e  Judge miide an 
order for payment. Xlis Bucccssor (Mr, l'’itzMauricc) had no 
■'urisdiction; at the instance of the Collector^ w'ho had not 
appealed, to re-open tho matter. jSi.'ction 40 of the old Act 
(X  of 1870) made it obligatory iipon the (Jollcctor to pay when 
the award wa.s made. The new Act (I of 1891) Ava.s in force 
when we applied for payment^ and yection o3 of that Act adonis 
the procedure prescribed by the Civil Procedure Code (Act X IV  
of 1882), The matter was still pending when the new Act canio



into forcc, and, tlicrcforc, that Act fipplics: sec clautjc 2 ol __
section 2 . Nn,KANTir

V.
llao Bahadur F. / .  KirtUcar for the respondent:— The award oy Tn

v̂?ls merely in the naturo of a declaration, not ol: a dccrco. Ifc 
could nob be executed as a dccree. The only mode ol; eiii'orcing 
such an award is by a suit. Neither the old Act (X  o£ 1870) nor 
the new one (I ot‘ 1894) does more than provide for fixing tha 
amount of compensation. Tliey do not provide for enforcing thci 
award. The Court becomes fwiictiis oijlcio as soon as it lixcs the 
amount. Even if the new Act (I of 1804) be hold applicable to 
thiscascj it only provides for payment of interest (section 28).
Article 19 of the Lhnitation Act (IX  of 1871) and article 17 of the 
Limitation Act (XV of 1877) show that the Legislature intended 
that a suit .should be brought in cases o f compensation under 
the Act.

FariiANj 0. J . ;— I am of opinion that the decision of the Di,strict 
Judge in this matter was correct and that the appeal nnist bo 
dismissed.

It appears to me to be quite dear that the “  Laud Acquisition 
Act, 1870/-’ which, as its preamble declares, was an Act “ to 
consolidate and amend the law for the acquisition of land for 
public purposes and for companies and for determining the 
amount of compensation to bo inado on account of sneh acquisi­
tion/’ did not provide for or contemplate an award made 
under its provisions being enforced against the Collector by exe­
cution proceedings. The only provisions which the Act makes 
for payment are thoso contained in section 40 and. section 4i2, 
the former of which imposes a statutory liability upon tlic Col­
lector to pay the compensation according to the award to the 
person named therein, and the latter imposes upon him the fur­
ther statutory liability, when the amount is not paid on taking 
possession, o f paying the amount awarded and the added pcr- 
contago with interest on such amount and percentage at tlie 
rate of six per cent, per annum. There is no general law, of 
whicli I am aware, which enables a civil Court to cnforcc such a 
statutory liability when Imposed upon a Collector or other public 
oflicer by  means ox execution proceedings without a suit. TIic 
ordinary mode of enforcing such an obligatiou is by suit, unless
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1807. tlio Log’iisluliu'o wlicii it cfO iik 'S ihc oblio-ation prescribes some
Iŝ .ivAMM other special means ol' oni’urciiij -̂ it. Thu (|Uc.stioii, tlioroforo, is
f  Land Acquisition Act oL* lS70 proseribcul any spccial
ov TuAna. , mode o£ action against the Collector ” i I n my opinion, it lias iicJt.

JJirectly it certainly has not done so, and I cannot lind any indi­
cation of its intention to do so indirectly.

r.
An award under the Act could have been made either by the 

Collector hiniscll; under section M-, or b}' the •Jud'̂ 'o and a,ssessors 
or concurring' assessors (not by the (.'onrt) under section ob 
The decision o£ tlu'. -Judgo (again not of the (Jourt) if he dill'crcd 
from the assessors was not called an award but a decision,” 
and that decision was a]jpcalable. There was no provision made 
for the contingency of there being noa])peal from the decision’'’ 
of the J udgc, but the intention was, I thiidc, in that caso, to treat 
it as an award.” Tlonee, in tlio event ol:‘ tb(!re liaving been no 
appeal, an award ujidur the Act could be made in three ways :
i, by the ( ’olieetor under section H<; ii, by the Judge and the 
one or more concurring assessors under section 1 1 1 ' ; iii, by the 
Judge alone under section 35, which in this case was called a 
“ decision.

In  none of these, cases is any provision made for the Court 
passing a decree in “ accordance with the award,”  nor is .section 
205 of tlie Civil Procedure Code or any section contained in 
Chapter X V II  of tlie Code made applicable to the proceedings. 
'J'his consideration woultl doubtless lose nuich of its force if the 
contents of the award draAvn up in pursuance of the Act included 
a direction that the Collector was to pay the amount awarded. 
Tlic contrary is the case. Section 3-i prescribes the particulars 
which the award is to contain, vh., tlte amounts awarded under 
each clausc of section 24 so far as applicable to tho jjarticiilar 
case together with tho grounds of awarding each of the said 
anioimts. So far as the compensation is concerned, that is the v . 
only matter which tho award is to contain. Costs aro differ- . 
ently dealt with, but as to tho compensation itself the obliga- . ; 
tion on the Collector to pay it rests solely on tho provisions of : ;j 
the sections (sections 40 and 42) of the Act to which I  Iiavo /J 
referred and which apply alike whether the award is made by
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tlie Collector under section 14 without rcfercncc 'to tlic Coiirfc __
or made by the Judge and assessors or the Judge alone after
such a reference. Tho terms of the latter section appear to pro- Ooii ûoxou
vide that the percentage payable under it is nob to bo mentioned
in the award. These considerations appear to me to be conclu- <1*
sive against the power of tho Court to carry the award into '  
effect by execution.

There arc some further provisions of the Act whlcli tend very * 
strongly to show that tho above conclusion is correct and in 
accordance with the intention of the Legislature : —

( 1 ) TJio special provisions as to costs contained in the Act.
The Collector is to pay tliem all in the first instance (section 32), 
but if ho is allowed any costs by thî  awards a spoe.inl provision 
is introduced in his favour^ that if ho does not. deduct tlieni fi’oni 
the amount aM̂ arded̂  they may Ix*. recovored from the person 
interested as if they were costs incnrred in a suit and as if the 
award were tho decree therein (section 34). Tlvere is no sucli 
provision made in favour of the person interested as against tlio 
Collector. The liability o f tho latter is left to rest upon tho 
statutory obligation contained in section 0 2 , and tlio Act pre­
scribes no means for enforcing it.

(2 ) The provisions of the Code of Civil Prncednre mad(  ̂
applicable by section 34 of tlie Act to proceodiiigs before the 
Court do not include any reference to thc' executio]i ])rovisions 
and sections of the same Code, and upon the general principl(3 

orjn'eMio uuius allrrius cxflusio th(dr application is a]')par(,'ntlv 
excluded.

(3) The Legislature, by article 1.0 of tho Schedule TI to tho 
Limitation Act^ IX  of 1871, recoguijjcd a suit a.s tho appro­
priate remedy against Government for compelling payment of 
compensation for land ac(juired for public purposes. The pre­
sent Limitation Act (XV of 1877) contains a similar provision 
(article 17); and Act X IV  of 1850, section 1, danse 6  (appli­
cable only to Bengal), contemplates suits as the proper remedy 
open to suitors for enforcing awards under the Bengal regula­
tions therein I’oferred to, For these reasons, I have come, witli-
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oufc hesitation 0 1’ (loubt^ to tlin conclusion, stated at thn liegin- 
ning of this jiulgiiient,

I have gone into this question soniewliat 1‘nlly, because a clear 
conehision upon ifc appears to me to dispose of tlie appeal. If 
the Act (X  of 1870) prescribed no mode of conipelling payniei>,t, 
hy tlie Collector, of the compensation awarded uu(h'.r its pro- 
visionsj but left the persons intci-t'.stod to a suit to oid'orce such

- paynieut, all proceedings undor tlie Act won', at n,n <nid when 
tlie award was made. Nothing more could be done under the 
Act, 1 1 0  further step could bo tidcen umh'r its provisions. I ’ lio pro­
ceedings then ceascd to 1»e pending. ^riioy W('i'(> at an end. As 
then no proceedings were pending in this case under A ct X  of LS70 
when Act I  of 1391camo into force on ]\l'arch 1 st, LSO'i, it follows 
that there were no pi’occedings to which the provisions of the 
latter 7\.ct conld be applied under si'ction 2, claus(  ̂ (2). Ifc is, to 
my mind, quite impossible to continue, undc'r Act I of 1891, 
proceedings which were completed under Act X of 1870. The 
order of the Assistant Judge in this cas(>, which wa.s virtually to 
pass under Act I of 1804 a decree in accoi'dance with tho award 
made under Act X of 1870, was passed without jurisdiction, and 
tlio order of the District Judgn refusing to proceed against Gov- 
oriiinent under the cKccution sections of tlui Code, including 
scction 420, is corrcct. Tho District Judge*, as I understand his 
proceedings, did not purport to .set aside the order of the Assist­
ant Judge, but declined to further execut(i the award uotAvith- 
standing the order of the Assistant Judge, hjven if this view 
of liis procedure is not coi'rect, it aj)peaj-s to nû  that wo cannot 
now order execution to issue, which we should havo to do if wo 
allowed the appeal.

In the above view it is unnecessary for me to consider whe­
ther an award made under the provisions of Act I of 1894 can 
be enforced against the Collector Ijy execution proceedings. 
That is a complex problem winch has been sot by tho Legis­
lature for solution by the Judges. Such problcmH often arise 
when tho provisions of one Act are introduced by reference 
into another and incorporated witli it. Whether section 205 and 
the execution seotions of the Civil Procedure Code arc inconsist­
ent with the provisions of Act I of 1 S()4 , is a (juestion whicli
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may have hereafter to be determmed. I shall offer no opinion 
upon it. It will be for the Collector to consider whether he is 
not estopped from disputing the applicant’s demand for the 
compensation awarded to liim. On that point also I  ofFer no 
opinion. I  would confirm the order dismissing the application. 
Costs on the appellant.

PaiisonSj J . I  concnr. The questions at issue Iiave been so 
exlvaustively dealt with that it is quite unnecessary for me to 
say more.

R anade, J. :— The award in this case was made on IGth Feb' 
ruarj, 1894, by Mr. Pratt, the Assistant Judge, on a refci’onee 
by the Collector of Tliana under section 15 of Act X  of 1S70. 
Later on, an attempt was mado by the Collector to withdraw the 
land-acquisition proceedings ou. the ground that tlio reference 
was made bj'' mistake, as tlie land to which the aAA'ard related 
had been acquired and paid for twenty years ago. Mr. Ivliaregbat, 
the Judge, however, lield that there was no provision in the Act 
for the withdrawal of proceedings by the Collector after :i re- 
ference had been made to the District Judge. He ordered the 
Collector to pay the sum awarded witli interest'nnd costs, Imt 
fixed no date for the payment.

Act No. I o f 1894 came into force on 1st iMarcli, 180 1., n, 
days after the award was mado, and the present application was 
made by the claimant on 2(>th Fel)rnary, 1805, toftiiforco tlu> pay­
ment ordered by the award. I.’ lie apjJication was referred If) 
Mr. Knight, tlie Assistant Judge, and it wn« contended l)ofore 
him on behalf of the Colleetoi' that the award was inca]>ablG of 
execution. On the 18th February, 1896, Mr. Knight held that 
although, under section 34 of the old law, the District Judge had 
no poiver to order execution, such power Avas conferred on the 
Court by the extended scope of section 53 of Act I o f 1894, and 
that, though the award was made under the old Act, its enforce­
ment was regulated by the new Act, as the proceedings must be 
regarded as pending witliin the terms of section 2 , clause S, of 
the new Act. He accordingly re-affirmed Mr. Khareg]lafc^s order, 
filling up the omission in it of the date of payment, and direct­
ed that the payment should be made on or before 2 0 th May,

b C79—5

]eo7.
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1896. As no payment was iiiado l y  tho Colleetoi: witliin the 
time fixed, the matter aĵ ’ain camo up for fiiml orders before the 
District •Tiidge. l^ho Colloctor again ralsod tlie contention that 
neither under the old nor under the now Act liad tlio DistMcfc 
Judge any power to enfoi.’ce tlvo awfird. This conttmtion was 
nphehl by the District -Tin1g<', who accordingly dismissed the 
claimant’s application. 'Plio pi’csent ajipeal is against this order 
of disniissal.

The case was at first argued het'ove IM r. .lustiee Parsons and 
mysell', hut as there was a diHorcnee of opinion between us on 
the points of law raised in the appeal, it was arranged that it 
should be re-lieard before a Bench of throe .ludgcs,, consisting of 
the two before whom it was first hoard and the Chief -Tustice.

A t this second hearing, a preliminary point was raised that 
tho District Judge had no power to revise and s(it aside an in­
terlocutory order passed b)’’ tin* Assistant .Iiidge. That order 
was made after full enquiry on 18th Feliruary, ISfK), and it re- 
aflirmed tho previous order of j\lr, Kharegliat. 'I’he Collector's 
representation to the District Tudge ngaiiist M'r. Knight’s order 
was not inado till 2nd .Inly, ISlHi. 'I’hc l»ond)ay (Uvil Courts’ 
Act (sections 14—10) regulates tlio powers of Assistant .Fudges. 
It  is not clear whether the referenct) to the Assistant Judge in 
this ease Avas made under section KJfui' in(|niry and re[)ort, or 
whether tho Assistant Judge was invested with tho ))Owers of 
District Judge under section 10. Tlie woi'ding of tho order 
shows that the Assistant Judges, Mr. Khareghatand jMr. Kniglit, 
did not merely inquire and report. Tender these circumstances, 
it may be presumed that they liad jurisdiction to pass tlie order. 
And oven if their order wa.s not pi'oper, it could not be set aside 
in the way it was done hy tho iJistricb Judge, as if an nppeal 
lay to him from such order. I a)u, therefoi'e, o f opinion that tho 
District Judge’s order appealed from in this ease was impro­
perly made.

This circumstance by itself does not, however, ]n’0 (du<le this 
Court in regular appeal from considering the validity or o t̂her- 
wise of the order passed by tlio Assistant .ludge <lirecting the 
enforcement of the award. It was admitted in the course of the
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argument, and in fact it is clear from the Assistant Judg'o’s 
own reasoning, that, as far as Act X  of 1870 was concerncd, thorc 
was no provision by which the Judge who made the award 
could du-ect its enforcement against the Collector, as though it 
were a decree between the claimant and the Collector. Section 
34 of the old law, it is clear, only extended the provisions o f tlio 
Civil Procedure Code so far as they relate to the inquiry before 
the award was made. The functions of the Court do not, as 
remarked by the District Judge, absolutely cease with the deter­
mination of the compensation; for in the matter of costs directed 
to be paid by the claimant, power is given to the Court to en­
force an order about costs as though the award were a decree in 
a suit. This special provision sliows that, in other respects, no 
such power was conferred on the District Judge, Sections 40, 41 
do indeed impose a statutory liability on the Collector to make 
the payment, but there is no procedure laid down by which this 
liability can be enforced, except by a separate suit as provided 
for by articles 17 and 18 of the Limitation Act. This was the 
view taken by this Court in the ruling referred toby  the District 
Judge, and that decision must govern the present case.

The Assistant Judge, however, was of opinion that the new Act 
I of 1894 was applicable to tins proceeding, and that, therefore, 
the Courts had power to enforce this award. AVhen the case 
was first argued, I was inclined to take this view, especially as it 
appeared to me to be the intention of the Legislature to extend the 
scope of the old section o4 re-enacte<l as section 53, and thus to 
make the whole Code applicable as far as possible to land-acqui- 
sition disputes. The words employed in sections 31— 34 are also 
more significant, as they direct the Collector to malco the pay­
ment with interest and costs, if any. On further consideration 
of the whole subject, I have come to agree with the Cliief Jus­
tice and Mr. Justice Parsons, and to liold that this case must bo 
disposed of independently of the new Act. The award cannot 
be held to have been a pending proceeding imder section 2, 
clause 2. I f  the award was not enforceable on the date when it 
was signed, no subsequent enactment could alter its character, 
unle'ss there was any express provision to that effect in the Act, 
Section 2, clause 2 , contains no such provision.

N ilk ak tu
V.

C o lle c to r  
OF T i iAn a .

1897.



1807. The iiTOguIarifcy oi’ the District .) uclgc’ .s order liaa tims clearly
Niluanth led to no liiilnrc of jiistico, niid falls niidcr section 578 of the
Coxwic-i’OR Procedure (Jode. The order oi;' diwmiasal iiiii.st, therefore^
OF T i i a n a . 1)0 upheldj and the claimant referred to the only remedy opcp to 

him under Act X of 1870.

C osts  on  appellant.
O r d e r  c u n j ir i i ic i l .

f

A P F l ^ . L A T J i  C I V I L .
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Jirfarc Mr, Jndhc rarm iti and Mr. Jtidkc Raimlc,

1 8 l i 7 .  M ULCUiAlSD KUBEll ( u u j g i n a l  P l a i n t i f j ' ) ,  A r n a L A N T ,  v .  BH.UD1I1A
Jtdtjli.), A N D  ANOTIi.l':n (u U U lJ N A l i  D jJ F E IS J jA N T a ) ,

Hindu law—Mi(ri'Uujc—Marria^je o f  a t/h’l wii/ioii/ hrr Jiither’s oonHcni—
Jill her !o have vutrr'tdcjt (lu'l((n(l- Void— F a d  tun ra id — JpidicabilHi/ o f  iho 
dodrim ' to mnrriii/ji',

I 'udci-the Himln law a (hily solcmnizeil inariviago cannot bo wt aside in the 
abscTioc of [niiul ur i’oir.o, on the gvuimd that Llio i'ailior did not give h'lB oousont 
lu the inairlaj^c.

T l i o  t e x t s  r o l a i i i i ' '  t o  t l i o  o l i y i U i l i t y  o f  ) ) i . i r K o n s  w l i o  c a n  ( d a i i i i  I h o  r i g l i t  o f  

g i v i n g  a  g U i  h i  n i a r r i a j ^ o ,  n w  d i i ’ o o t o r y  a n d  n o t ,  j i i ! i . u d i i ( o i ' j .

SE('u>:d appeal from the decitsiun of 10. li . Log;i;uit; AMbiwLant 
Judge oi; Ahniedabad.

Suit hy a father to liave the marriage of hi.s daughter ((.leL'end- 
ant No. L’) to the first defendant declared null and void.

The ])arties to this suit wore LcAva Kunhis by caste, lllaintilf 
was a resident of Ahniedabad. Jn con.sequencc of .some dispute 
in the family, his wife (defendant No. 8 ) left his house and went 
to live with, hor mother at Gomtipur, a ’̂illage about two miles 
distant from Aluncdabad. She took wdtli hor his infant daughter 
j\Iahalaxunii (defendant No. 2 ) who w'as about 3  ̂ years old.

Thereupon the plaintilf applied to the District Court to obtain 
the custody of his child and for an injunction restraining his 
wife from disposing of her in marriage.

This application was rejected. Shortly afterwards the girl was 
given in marriage to defendant No. 1  by her mother (defend-

* Second Appeal, No. 219 of 1897.


