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scvi'i-ducf'. ]fc liinl iiiul('r tliu (•nniract a right to outi'r on tlio 
lainl and witliiu tin; spaco of iwo yravs cut sucli trees as wifchiu 
tlint |)ovio(l attained a certain sixe. Tlic intcMitiou wa.s tliat tlie 
tve(*' filirmld remain in the land fni' th(‘ bcnollt o.i‘ tlie pvii'cliaiseiv 
jiiid derive l)enclit from .so renuiininj;’. Tlius ])iirt oT the siihject-" 
luatioi.’ ot the contracl- ■\vux an inlen.'.st in hind.

P>ufc though possibly tliore Avas liei'e a eontract for tho wale of 
HU interest in land within the nn'anin^' of seel ion -1 of the Statute 
of J' r̂auds, and tliough the .snhjcct-nuittcr of tluj a;.,n;eenicnt may 
1:0 witliin tlu' d(‘nnition of iniinovea.hle property in section 2 (G) 
of tho Cji'ueral Cla\is('s Actj ISOs, it (hx-a not follow that tlic 
<loennient in ((ue.stiou is a “'eonveN'aiiee ” o)’ anythin!^’ uion- than 
an n<4'rcenient for sale. Under section of tho 'i'ransfer of Pi-o- 
pcrty Act, inuuoveahlc j>i.-optJ’iy does not iuehido standing tind)cr ; 
iuid l»y section 4 the cha]>ters and section.^ of ilie 'Act, whiclv 
relate to c(nitracts, s ] \ a l l l H >  talccn as ]>art of tlu.' Indian Con­

tract Act,  187*2.

there way no sale of ascertained nioveahlo [)roperty. 
There a contract or ag’recuH'nt hy wliicli the pureliaijer was 
Lo he at liberty to cut an<l take such trees as nui '̂ht within two 
yoar.s attain a certain size. vSuch trees as ho did nut cut lieforo 
the expiration of the period, renmined the pro])erly of tlie vendor. 
In lay opinion, the document was not a ” convoyauce,”  hut an 
agreement fur sale, and ifc is suHlcieutly stani[)ed. I  concur iu 
auswerinc: the sccuud ([uestiou in ihe jilHrmativ(‘.

OrJfi' (U‘corcli')if/lj/.

1897. 
July 10.

APPKiJATE C I V I L .

Ut'forc Mr, Jusi'u'e I'(ir̂ !»nx and Mr. jH.sticc Haiiaih'.

JilA U A D E Y  (oiiiunsAL I ’l.AUNTirr), Ax’ I'Kj.i.am', r .  M A IIA U IT 
(ou iG iK V L  i)I•rl:^^r>A^■r), llii^ii’ MNiaLvT.*

U e ^ k h iiu  A Q r i c v U u r i s h '  J h ' l i r /  . A r t  ( X  V I I  o f  I 87i0i ' II  m u l iiit— A ijr e C '  

w e n t ( .r c c K lfd  lo f o r c  a  v U lc u jP  e o a r i l i a lo r — A r ii'f i'm c n l ( 'v iJ f n c n t i/  a n  i n i n i / i o n  fo  

creale. a  m o r l( j( ig i‘— A i h n m i b i !  U j  a n d  v u H d l f ! /  o f  s u c h  ( i i jr r e i i if n i— I J v h J i'Iu 'p .

On tho 1st Decoinhov, 1S91, clufuiiiliml i-xocnled Ijofoi'o ii villiigo ccaiciliatoi' 
II I'dluh'î ai to tho follo'Nviiig elTect:—

* SoccmT Apvciil, Ko. C7 t>I lb07.



I  admit Rs. 460 iivo due from me to tlu plaiiitiir (umloi: a mortgage,) I  1897.

•also owe liiin Es. 43o niicler a consent decreo and E s. 480 as a fresli i^d^a^ucc,

ill all Es. 1,434. I  agree to pay on this snni interest at 13 annas per ccnt. per a.
mensem. Poi' the same I  give in mortgage the pi’operty mentioned ia tbo ^IAitadt.

said decree, and also my house at Jnnnar. I  will repay tlie said money iii^

fonr years. I f  I  fail, tlio property slionld be sold, and the money should be
recovered therefrom ; slionld the sale-proceeds fall short, I  Avill personidly pxy

the deficicncy. I have already pnt the plaintiff in iiosscssion of the property

herein mentioned . . . . ”

Tlie village conciliator fovwavded tliis hdhiildjjnt to the Snhordinate Judge 
under section 44 of the Dekkhan Agriculturists’ Eolief Act (X V II  of 1879), 
hut the Bubordinate Judge refused to lile it.

Therenpon the plaintilf brought the present suit for recovery of the 
nioi’tgage-debt by sale of the property, or, in tlie alternative, for an. order 
directing the defendant to exeoixte a mortgage in terms of tlie hdiduyatj and 
for a personal decree against the defendant for the amount due.

Held, that the hah^fldyat did not of itself creata a mortgage, hut only 
■evidenced the intention of the parties to create oiio, It did not, tliereforo, 
fall under section oG of the Dekkhan Agricultiu-ist.s’ Eelief Act ( X V I I  of 
1879) and was admisalble in •evidanca fco provo t1i3 c^ritrac!; catered into.

llehl^ also, that the plaintiff AA'as entitled to a decree directing the ilefondunt 
•to execute a mortgage in terms of the h u ln ld i ja l .

S econd appeal from the decision of Etto [Bahadur N. G.
Phadake, Joint Pirsfc Class Subordinate Judge, A. of Poona.

The plaintiff and defendant liad niono}^ dealings with each 
■other.

On tlie 1st JDeeenibor, 1 8 3 the parties appeared before the vil­
lage conciliator of Junnar, and a hahtda.yat was passed l>y the 
■defendant as follows : —

I admit Es. 4()0 are due from me to the plaintiff (under a 
raoi'bgagc). I  also owe to the plaintiff Rs. 485 under a consent 
■decree No. 103 of 1S30, and Rs. 4'8D as a fresh advancc, in all 
Rs. l/li34. On this sum I agree to pay 13 annas per cent, per 
mensem as interest. For the same I  give in moi’tgagc the pro­
perty mentioned in the said deerec and also iny o\Yn liourfe, which 
is situate in the town of Junnar. I  will repay the said money in 
four years, Should I  fail to repay the money in time, the uiider- 
mcntioned property should be sold, and this money together with 
interest thereon should be recovered therefi’om. Should tlie sale*
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jiioceeils fall short, I will pei'.soiiully pay the doflcit ainicaLly
♦<• i|: 4: >1< ■’i- >ii >i:

‘^The said iKjuse and liinds to'>'ctliC'r Avith ihcir fqipiii'teiiaiiceH, 
heiii,'  ̂ the pvoper(y iiK'iitioiU'd in tlio pi'i'vious decree, nrc in tbo- 

-possession of the plaintilT Avitli v̂llOm they ure to continue. ]\[orc- 
ovor, T luiYC given into the poHsessioii ol! the i)laintifC the lionso 
which is ncAvly given in niortgngo now. As to the al’oresaid 
'nioney in cash \vliieh I aŝ k i'or, the plaintifl' has this day paii.l 
the same in easli to me. 1 have talcen and received tlie same. 
To this the phiintiU'lias agreed.'’^

The village conciliator, hefore wliom the ahove kifhuldifai v̂a8  

executed, I'oi’vvarded it to the Subordinate Judge under secti0 ]\4 :L 
ol‘ the l)ekkhan Agrlcnltnvists^ Ile1i<‘l“ A c t (X Y ir  ol' ’1870). But 
the Subordinate Judge under the orders oi‘ the Special Judge- 
refused to file it.

Tiiereupoii the plaintifl'brought the present suit, praying for 
n declaration that the property was^niortgiiged to him and 
to recover the delit due with interest by salo of the property, 
or from the defendant p('rsonally, or, in the alfcernative, for the 
OKoeution by tlio defendant of a proper niortgage-deed in terms, 
of the I'ubulihjal,

""TTicl^iliordinate Judge awarded the plaintilFs claim against 
the defendant personally, holding that the ])laintilf was not 
entitled to the other reliefs, as the agreemenfc sued upon, was a 
mortgage, or rtn agreement to mortgage, which not being re­
gistered under section r>tJ of Act X V II  of 1871) could not ho 
enforced.

This decision was upheld, on appeal, I'y the j.)istrict Court.

M’lie plaintiff thereupon preferred a second appeal to the High. 
Court.

N. U. Chaniktmrkiir for appellant:— 'I'ho hihalujial sued upou' 
is not a mortgage. It only evidences an intention to create u 
mortgage. It lIoos not, therefore, fall under seetion 5G of Act 
X V II of 1879. It is admissible to show the contract entered 
into by the parties. The plaintifl' is, therefore^ entitled to the 
relief 'he seeks, nau'ielj’, that the defendant should execute a 
mortgage in terms of the hahukij/at.



There was no rO,ppeai’ance for the respondeiifc. __
P a r s o n s , J. :— The appelhiiit sued for one of tlirec reliefs : ( I )  for MAnAOhr

a declaration that certain property was hekl by him in mortgage MAn̂ vDr.
and for recovery of the mortgag-e-debt, lls. 94'}, by sale of that 
property ; or ( 2 ) for an order directing the defendant to execute^ 
in his favour a mortgage of the property for the sum of Ks. ; 
or (3) for a personal decree against defendant for Us. 910. Both 
the lower Courts concurred in granting the third relief only#
They considered the document on which the appellant rested 
his claim valueless either as a mortgage or as an agreement to 
mortgage. Inasmuch as the document was not executed in tho 
manner required by section 5ij o f the Dekklian Agricnlturist!.i’
Ptclief Act, the Judge of the Court below was right in liolding 
that the relationship of mortgagor and mortgagee had not lieon 
proved to exist between tho parties. The ground^ however, for 
holding that the claim to spcchic relief could not be granted, is 
not sound.

The facts are those. In 18)1 the parties went before a conci­
liator and came to an agreement fioally disposing of the dispute 
between them. The defendant admitted that he owed the plaint­
iff 4G0 rupees on a mortgage and 4S5 rupees on a decree, and ho 
took a further present advance of Rs. 489 in cash_, making Rs.1,4-3 !■ 
in all due by him to the plaintiff. On this he agreed to pay inter­
est afc 13 annas per cent, per month. He then goes on to say 
th u s :— For the same I  give in mortgage the property m en­
tioned in the said decree and also my own house which î  
situate in the town of Junnar. (His Ijordship read the lesfc of! 
the lalniUvijat as above set forth and continued :

He signed this agreement and so did the plaintiff.’ Tho 
conciliator duly forwarded it to the Subordinate Judge, but that 
Judge acting, it appears, under the orders of tho Special Judge, 
refnsed to file it. Hence the present suit. It seems to us to bo 
clear that tho plaintiff has the right to the relief which he asks for.
Had the Subordinate Judge done what he should have done, 
filed the agreemeat, there would have been then a proper mort- 
gage-deed drawn up. The fact that he did not, and that tlio 
plaintifi: has had to bring a suit, cannot deprive tho plaintiff
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of the I'iglit Iio lins inidor tlu.' n.̂ rcK'ntCMii. The <locinvieiit wliicli 
t l i G  ])iirUo.s KigiKjd bdVirc tlio (‘Oiifiliiitor wlu'ii properly consi­
dered does not t)i‘ iist'll; ci-i’atc a iHort:gfi.g('. It merely evidences 
the intention oi' the partie.s to ereaio oiii'. It does not, thorofore, 
I'iill within tl.c ii'rnis id‘ si>(!tion 5 i of tho Dekkhan Agricul-

ft
lurists' Koliel: Act, iind it is ndniissihle in eviik'UCO to prove tlio 
intention of tlic piii’ties :uul tlio, contract they htid af '̂rced to. 

/rill! agTocMiujnt is a porrt;etly valid and n, Icgilhuato one, and  ̂ as 
Mielî  c:in ho ('iiforeijd. I'lven il‘ tho doeunient ho considered as 
int(>ndi.'d ol' itsidf lo create t.he niort”‘ii.,!i;o, and if owinf ’̂ to its not 
hein*  ̂ executed in tht' nuunu'r rt'ipiii'ed hy law it did not crcatc 
tho intended iiitert’st, thru ap[iarently under tho ruling’ in 
B u fjo r ji  V, Mnncher; the doeuniont wouhl still he aduiissiblo 
to slanv the contract (‘nfcereil into 1‘fu’ tho mortg-a-g'ĉ  though 
not iis the niortg:\Lfc itself. Tn whichever way, therefore, the 
dociniiciit is viewi‘<l, tho plaintill’s rig’lit is clear to obtain the 
r(di(-'t' ho asks.

We vjiry tluv ducroe of the lower n})ptdlato Court hy suh.stitut- 
iiig* for the reHi'f grant(.‘d an order direcling the dffendant to 
cxeciite tlie niorigno'e a-; askt'il in Ihii jdaliit^ a.nd wc order tho 
defendant to pay tho phniitiir\s costs thronj^hont.

lv.\X.\l)E, .1. : — 1 1 1  tills cast' hoth jiai’ties oiTected a I'ul/ifdiiiU 
agTcenieiit, through the ag('ncy of a conciliator, on 1 st IJcccniherj 
1S!)1. This siittleiaent provided for a niortgagi; ehar' '̂c on certiiiii 
lands in consideration of former (kibts ilue to, and fro.sh, advances 
made h}", the appellant-plaintiir to the resjxuident-dt^fendant. 
Tho tlunnar Court rL-fused to lilo this I'ifJinli'ajal on the o-rovuid 
that it contravened tlio obji‘cts of the Dekkhan Ai'Ticulturists’ 
]lelit.‘f Act and the I'ulcs framed undi'r It. 'I’lu; present suit was 
accordingly hiought to seciu'e a dcclaratii)n of ap))ellant’.s I'ight as 
morigagee, and to recover the debt due with interi'st from the 
pro[)crty charged and from tin* ri.'spondent personally, or, in tho 
alternative, to securo tho execution, by dcrendanl, of a proper 
mortgage-hond in the terms of tlio kuhnla^dl.

Both tho Courts below ngrced in awar<ling appellant's claim 
against respondent personally, but they liold that appellant was

(1) 1, L. I I . ,  5 Bo n., 113.
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not entitled to the otlier two reliefs claimed liinij nainelj^j 1S07. 
can order directing- tlie recovery o£ tlio money by the sale of M.vu\r>Kv
the property charged, or rer|uiring’ tlie respondent to execute a maiudf.
neAV mortga.o’o-bond. The only point for consideration is tluis :
Whether the appellant can properly claim either or both the » 
reliefs mentioned above.

It is quite clear that under section 70 of the Dekkhan Agricul- , 
turists^ Ilelief Act  ̂ ]io mortgage, lien, or charge can be validly 
created in respect of the immoveable property of an agriculturist 
unless it is created l)y an instrument in writing, and no sucli 
instrument can be received in evidence unless it is registered 
undei' section 56 of the Act. Under the terms of the last section, 
the agreement or lxahii\aijat of 1st December, 1S91, is not admis­
sible in evidence,, and it may also bo doubted if the said agree­
ment can even be regarded us an instrument in writing. It is 
thus plain that the appellant had no right to hav’-e it declared 
that he was a mortgagee of the property, and, as such, to rccover 
liis debt by the sale of the said propei’ty.

The third relief claimed by him stands  ̂however, on a diiferent 
footing. I f  tlie oral agreement between the parties, which was 
sought to ba given cffect to by the agreement, could bo proved 
othervdse than by the evidence of that agreement, there appears 
to be no reason why this oral agreement should not be enforced 
by requiring the respondent to act up to it, and pass a mortgage- 
bond in appellant^s favour. Such an oral agreement does nob 
fall within the prohibition of either section 70 or 50 of that Act.
It does not itself create a mortgage, lien, or charge, but only 
confers a right to obtain sucli a mortgage instrument in due 
form.

I f  the present ease were only one of an executory contract, 
it migbt be open to question if specific performance sliould T)c 
permitted. The fact appears to be, however, that tho api)el.lant 
advanced a fresh loan of 48'3 rupees on th.e*day of Ihe /cahnlatjat, 
and respondent admits the receipt of the same, Tlic evidence 
of the conciliator proves the oral contract quite in(,lcpendently of 
resppndent’s admission. Such a case clearly falls within tho 
scope of section 1 2  of the Specific Ivclief Act, and there was

1



7 H  THE I N D I A N  L A W  REPORTS. [VO L.  X X I I .

m
1897. fcliiB a discretion in the Court wliieli was not propei'lj exorcised

siAiiAMv wlioii it refusetl to interfere on more or leys tcclinicfil groiiiids..
SLuuiMr. pi’t'SODt case, tlio mortgaged property Avas also niade over

into appellant’ s possession at tlio time tliat lie ath’anced tlio 
fresli loan. W c  accordin;i:;iy think that this portioi! o f the relipf 
prayed for may bo very propei'ly awarded in tlie present case.

W o  reverse tlio decree of tlio lower Court, and direct tliat 
r respondent do pass a niortga<;-o-l)ond in terms oE tlie haluldija!:, 

l^xliibit ]5_, to the appellant, Hespondeut .should pay appel­
lant'’,s costa tliroughont.

APPELLATE CIVIL.

Jhfora Sir C. F. Fam w . ICt>, Chief JHsSico, and Jfr. Jit Mm Cicutkf,

1897. SA^lBIIir ('oRiGiNAi, P la in t if f ) ,  Appellakt, v. KAMALRAO VITirAL- 
July 20. BAO BESHM UKII (okiginal DErHNDANT), IvUsrOas-i'i'̂ xi.'̂ '

Code CBom. AH  Z'f)/']S79), Sec. C k . (lO), (17); -S'mv. 71j 70,85,  
v!f) tuid S7—Dt'uhmtil'Jtt ra/an— Allenitlfd lartd-—l\(‘tih'ilerpd oeeitpi/iif—Sitjicriiir 
lioldet'.

In 1S02, Yithiilmo, a dcBhimildii. vatiuidiu', (ViL'd loaviiig livo sons— four by oiio 
'svlfo, ot wliom Kamahtio was tho elilest., and ou.efion,IihnY;iin‘iU.», by anolhiu' wife. 
KiuualTP. 0  nud BliaraTirao oai-li okiinod to be ilio oldoHt HonnI: Vilhah'an. On 
tho IGth Juno, ISDIi, tbo L'olloctor o.l! Ktltaraiii procuo,ling’s midar soetion 71 o;[; 
the Ijiind lieveuTie Code (iJnnibiiy Acj  ̂ V' oi .1879) ordcrtHl '.Ivamalrao’H tiiinie to 
l)c registerofl in the roveinic Ixjok'H in place of Yithalrai/i). I ’rior to tliis, liow- 
cycv, tho plaiiitill:' and cdlun' tenants paid Bhavanmo rents 1’ut 18!)3— Kaiuul- 
.rao tlion apjdicd for and obt‘,aiBod from tho Collectfu* an order, under Bectii.»n S(> 
of the Code, rojidering liiin nssistanoc iii. reoovtsriiig t.hesii roiits. 'Tho phiint- 
itl' in A'ugnst. 1894, brotii'ht this suit to I'estrain Kinnalrno from rdcovcriu^* llui' 
I’cntH t\nd to avfiid the order frtr asHistanei'. "i'ho Suhordiiuito Judge graTited tliC' 
injunction, but the District Jndgu I’cvenscd that dc!cisi(,)n and disiiiifsscd tho Hii.it 
on tlio grcTind that Kainalrao was the registered-oociipanfc of tlio land and that 
theordor for asniistance ^Ya3 valid,and that payment " f  nsnt to Bhavanrao did not 
diseliarge the tenaid^. On apjioal to tho 11 igh Court,

Held, rovorsing the decree of tho Disti’iid .Tudga and roatoruig that u£ the 
Snhordinatu .1 ndge, that th-i huvls in qnostion hoing aliuBated land, Hoetion, 71 
of the Lanil lievenno 0<xle (Bom. Act V  of l S/ 9 )  did not apply, and ivamalvao 
xvftS i\ot a registered occupant under tho Code, Tlv.} lands pa«it;d an Viiluilrao's

Secoiul Appeal, Ko, 2G of'807.


