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such a suit will lie. was decidcd hv tlie Full Bench at Allahahad 1897.
ill Mutina Sincjli v. G.ajadhar Singh and wc .see no reason to
dissent from tlie views there expressed. Gako ava.

~ The District Ju(]g:e has dismissed the suit on the Ql®und that
it was barred by the law of limitation™ taking the cause of’
action to arise on the date when it was foaiul by the dcei’co that
the judgment-debtor had no saleable iiiterodt in the property,
but the words of the section are “ when it is found tliat the
judgmeut-de|)tor had no saleable interest in the proparty which
purported to be sold and the purchaser is for that reason deprived
of it.”" The cause of action under this clause of the section does
not™ in our opinion”™ accrue till the purchaser is deprived of pro-
perty which was sold to him. The double cveut niu™t occur before
he can sue : (1) the property must be found not to have belonged
to the judgraent-debtorj and (2) tlie purchasermust bedeprived
of it.  Till the latter event occurs”™ the cause ofaction is nob com-
plete. The Subordinate Judge has not awarded interest; because
the purchaser has received the mesne profits, and the hitter and
the interest nearly balance one another. That, we think™ was a
correct course to adopt.

The decree of the District Judge must be reversed and that of
Subordinate Judge restored, with costs throughout on defendants.

Dccrce rcrersetl.

APPELLATE CIVIL.

Btifon Sir C. F, Farranf Kt., Chief Ice, 3li\ Jusiice Parsons,
and Mr. Justice Candijf,

YOIIhA MAHAMADALI LTTKMANJI, r.
EAMCHANDRA ANANT, Dbi‘endani'.”

JStampStmni) jUt (J0/1879), Sio. 3, CI. (1), Soh, I, Arts. Sand 2i ; Sch. IT, Jdy m
Art. 2—Inkrest in land—Agreement to sail dantling trees.

A.document bearing ftstamp of one riipso stated (fnfc)' alia) | h;u‘osold to you
tlio standing trocs of tlio two villages for Es, 1,631 on conditions that tlicao
yonng trees, whoso trunks do not excccd two fe”~tin clrcumfilitInccj should not ho

cnt'hy you, and that I Avill give you Avvitten information to cut tho trees of the

~ Civil Ivofei'cnce, "Nb. 8 of 1597.
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1807. (iuul wlioii you nliall liavo to ciii, the tvn'.s and ivuiovo Iliom williin tsvo
\ViiinJA ycai'l?, A'c.”

M auamauai.i

V iliJit 1 ho WHS M iilicii‘uily sluniix’ d
TAN-
CUANIiiiA. Hki'KUAN k I»y ii:io lluvilal Vakil, .SulLordinato
Jndgo of (Jodlu'n, in ilio Aliincdaltad under .seclioii -0

of the Indian Staniji Act (1 ui® 1S7!)).

Il Suit No. 371 of 180-) filed in tlic Court of the Subordinate
Judj™a oi' (uxllivaj the iilaiiitill’ teuderod in evidfiici'. a Gujarati
docuiui.'iii “vriit*ell on an iiniiiHJssod staiu[) pniujr of one nijice.
The followin':; is tlie tnin.'"Mniion of the ducunicnt: —e

“ I>ati.'il the Aso Knd -ml, Samval. coitosj) iinlinji; wilh 1] t]i ()c.tol)er, IHOV',
\d>. To Volu'ti Miili:uiiiula!l Lulciunuji, iNsulfiitof (iojiini, writer (l.otliu Ixmd).
l, li*aiiu*li'uulm Anaul-., v.'suUnit of Uiu saiiio villaj¥n, writo that; wo liiu'n
inaiiii villa,(iorinili uiul Kaiilni Thunila, in ilio Goilhra lYydukii, of Shri ViLluil
'Maiidlr (tL'inpl-), tli;itwu(l) liavi' sold W) you iny half Miaro nf tho si.andhig

jualuula rO/n ot 1k! naid two viHegxy for I's. .Ssixtoou Inmdred and oiu>,
IJritish furriiiicy, on eondil.ioiis that—1, thovo is iuami land oC J.igjosIni
Krislinarao (Jovind in Kaiiku Thiuulii,, you lum; ni> on the troes of that
laud; 2, IhoHO yoinif' (mahtula) iviwi in tho naid two whoBO tvunhji do
not i'X(Mud two foot in iii'i:aailjn’jnoa at (nio font lioij'ht from tlui .siu'face of ilio
oavlh, should not ho cut hy yon ; 1 have roccivud ono-univlh of lho ahovi)-
iiiuutioiicd iiniditi'o-iiiouoy, this, the roinaiiiiii}' iiiciuiy should ho paid

\vlu;n wo (1) "ivt! yo\i passhoolc>?, and you shall havo tepay also tlio prico of the
pass hoolis ; <, wc (I) will givu you writLou iufonnatiou to cnt; tlio trocH of the
said vilh'gikd Mhcu you shall have to initthc troos and romovo them within two
years (frovii.that dato) ; or if hy i'oa»i'nahlii i-au.se you cannot vouiovotlieni within
that ])eriod, yon can guLnix lu aillis’ nioro tinio I>y our pLn'uii’;sii>n.

“ Oii the id)ovo eouditiuns wo (!) liuvo sold niy half bludOof tho liuihuda tv.'os
cf Iht) Qiiid villaf"os, luid for tliat | hawi wrltti'u thi.s deed of contract of our (niy)
ova free will and pO(d «<n>0. Tliis 1admit.”

Jhc Subordinate Judge duubted wlu-tIKir a rupee .stamp was

sufficient for the doeunicnt; ho, tli(*refore, referred the following'
*iUcstiony for decision:—

“ 3. \Yhetlier tlio document in question is exempted unuer
mi'ticlc 2, clause (m), of the second schedule of the Stamp Act f

S. If not, is it sulfieiently stamped ?
.
“ 3. If it is not 5;nfilcieuily stamped, Mliut wtamp should it

beai?™
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The opinion oi; the Subordinate Judge on tlie above questions
was (1) that the document was not exempted under article 2,
clause (a), of the second schedule of the Stamp Act; (2) that it
wag not sufficiently stamped ; and (3) that it should ljear a stamp
'of twenty rupees.

The rcfeuence being called on for hearing, the following judg-
ments were i-ecorded :—

P.yil'iAX, 0. J.:—The document in this case is not one which in
my opinion iieeds to be stani])ed as a conveyance under section 3,
dau.se (0). and article (I'l) of Schedule I of the Indian Stamp
Act. ‘Whether it be taken as a sale of trees when cut by the
purchaser, in which ease it would be a memorandum relating to
the sale of goods and merchandize,” or an agreement to allow
the contractor to cut and remove the trees on certain conditions,,
it is, in my opinion”™ snfficiently stamped either under article (2)
of Schedule Il or under article (5) of Schedule I of the sanio Act.
The expression goods and merchandize™ is not an eijuivalent
for moveable property, but is borrowed from the Englisli Stainp
Actj the language of which is again taken from that of the Statute
of Frauds. The cases upon the distinction (often a fine one)
between the sale of goo-Is and merchandizie in the shape of trees
and other produce of hui!l to bo cut and removed and a contract
for an interest iu land will lje found collected in. Benjamin on
Sales, Book I, Part Il, Chap. 2. It is unnecessary for mo, I
think, to decide in this judgment under which category the docu-
ment in que™.tion falls, as in either view it is sulllciently stamped,

] would answer the second question in the alTLr]nati\'e and. give
no answer to the other questions, as it is unnece>ssary for us to
iinswer them.

Paeso>5j -1.:--1 concur iu the above answer to the questions.

CAXDy, J . I t would seem, from the general proposition stated
at p. 121 of the 4th edition of Benjamin on Sales, that theagrcemciit
in question would, in England, have been talcen as coming’ within
the 4th, section of the Statute of Frauds, as being a contract or
sale of lands....... or any interest in or concerning them. Thout>'li
the ownership of the trees may not at once have been transferred,
the agreement vested an interest in them in the purchaser bcfox’o

1807.
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soveraucf'!. Ifc liad iiiuK'r iliu (.ennirnct a right to onti'r on tbo
lainl and witlnii tin; spiuie of I>wo yravH cut sucli trees as wifcliiii
that |])ovio(l ntfcaiiicil a cortaiii .size. The intcMitioii was that the

filiniihl remain in the h\iul fni' thi® bonollt oi tlu; pvirchaiser™
jiiid di'rivo ))enclit from ,so r(Mniiininj>. ' 1'lius ])iirt of the siihject-"
luatioi’ of the contracl, ®\s an iniert.".st in hind.

lhifc though possibly tliere was liure a eoutraot for tho wale of
HJ iiiterost in land within the nK'aning of seelion -i of the Statute
of Frauds, and tliough the .snhjcet;-matter of tluj agreement ma}-
lie within tlu' di'fmition of iminovoa.hle properly in section 2 (0)
of tho Gi'ueral ClI;ms('s Aetj IBOs, it docs not foUow that tlic
<loeument in (piestiou Is a “convoN’aui'e ” m' anything mon- than
nn agreement for sale. Under section :) of tlu; Ti'ansfer of Pro-
jiciMy Act, innuoveahle property does not inchido standing tind)cr ;
and hy section 4 the clia]>ters and sections of tlie 'Act, wiliicli

relate to contracts, s|\all he taken as J=ai't of tlu' Indian Con-
tract Act, 1S72.

lleve there was no sale of ascertained nioveahlo [)roperty.
There was a contract ov agreement hy winch the purchaser was
to Ite at liberty to cut and take such trees as nught within two
years attain a certain size. Such trees as he did nut cut before
tlie expiration of the period, ri.'nniiued the pro])erty of tlie vendor.
In lay opinion, the document was not a conveyauce,” but an
agrcH'inent fur sale, uud it is sulllciently stam[)ed. | concur iu
answering the stcund ([Ueslion In ihe alllrnuitive.

Onh'i* accord/Vl/ly.

AI'PELJATI: Civil.,

ljt'foYc Mr, Jusii(‘e /'loven.v and Mr. Jiislict; Ixunaih'.

JilAIJADEY (ouiaLSAL 1'i.AUNTIrr), Api'Kj,i.ax-', 'MAITIAINT
(oUiGIKMi DuriLvKAM),
Ue~khiiu AgvicvUnrish' Jtclir/ .Ad (X I'l1l of 187ii), Secs. 11 <iiul i'ld—yl;/)vc-
tnoat (.vfcmled Icforc a v'dlcujp eoarillulor— Ar/i'fi'mcid i'vid<'ncuti/ an iuicn/ion io

crtale. a Tnortijagr-~Admmibd Ui/ and vciHdih/ of such aijwemciil—Ikidi‘iu'P.

Oa tlic 1st Decoinhor, 1891, clofeiiilunlexocntod liofoi't'u vilhigo cxaiciliatoi'
a Il'alidCtycii to tUo follo'Nving elTect:—

* Soccml Apvcul, Ko. G7 of 1S07.



