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of nnccrtahi gifts referred to in Devshanliav v. MoUram"\ The
1)Gquest was not hi faYoiir of good works, but of the appellant,,
expoctod to spend tlio nionoy on good works.

m The fact tliat tlic rcspondonts Imvo paid a large sum to tlio
appellant under the tei'ms of tlie Will, Ix>tli by way of interest
and principal; withont raising any ol)juction on the gronnds now
nfgcd by thoin”™ is also an additional reason for holding that tlioy
understood the girt to bo absolute. In their written statement
they expressed tlieir readiness to make over the inom”™y under
certivin gua,rautees to tlio appellant. ()u the wdiole, wo must
dcci<lIc til.is issue in apptdlant®s favour, and against iho respond-

The only other point that now remains for considi'.ration has*
reference to tlic cross objections put in;by the respojidents as
regards tlio details of the pajinents niado >y tliem. There is no
serious contest on tliat pointy a,nd aM3see no reason for disturbing
the decision of the Court <i' lirst instance on that licad. Wo

reverse the 'decree ctf the I)\\-cr Courts and restore tliat of tho
Court of first instance.

Dccvee rovnal,
0) L.'L. E., TS 150i«., LiG.

appifitate civil.

liefore Mr. Jiislkc and Mr. fimttii'e Huwuh.

iiXVSSAIiIViINJ], Ari-Lie\ST, @ KHA.RHED,:il DIfUNJLSHAU:
AND ANO'rnKIf, 01'l'OK15NTA".*
Civil Friiauliij'e Codo {Aoi XIT"’ % ~-Tr(tnnfi')" o f cxveniioH -proi'pr'il-
iiKjs —Imol'Vciu;!/— O7iposiinj creili/ur— Oiiposiiuj ri//ht lo ttpiidti fA~r

i'rannfer uf {mol'cency p m ‘ceding.%

Thu power of tmnsCer yiveu 1>y fioution 2a of Uus Goilo of Civil Pi'ociluve (Act
X1V of 1882) extuiuls to execution procceiVuidfj ;is well as to Buith.

An appllcaiion to bo doclaved au ivisolvcuk uiulei'the Civil Procedure Oodo (Act

X1V of 1882) is a XH'otwdiii'f ill c'secutioii, and us such can be luiulu the sultjcot of
ail order imdei’ Hcction 25 of the Code.

A creditor who has received notice of an insolvency pyLitioii, and wlioso naiue i
entered on the rccord of the execution proeeudings as au opposing creditor, ida

= Civil Application, Ko. 95 of 1SS7.
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“ parhy "*witliiii tlic meaning of section 25 of tlie Code of Civil rrocodui'o (Act XI\' ISOTt

of ]ES3), and may apply for a transfer of tlie procecilings niulcv tliu section. N ASBAIIVAND £
This was an application to the High Court undor scction 25 KiiAusKii.ii.

'of the Civil Procedure Code (Act X1V of 1882) for the tn'uisfei*

of certain execution proceedings.

A decree having been passed against one lvliarsedji DImnjishah.
(opponent ISTo. 1) in the Presidency Small Cause Court at Boiu-
hay it was transferred for execution to tlio Court of the First
Class Subordinate Judge at Dhulia™ and in execution thereof
he was arrested at Dhulia on the 11th Deceniher, 1SO6.

He thereupon applied to the Subordinate Judge at Dhuha to
be declared an insolvent under the provisions of tlio Civil
Procedure Code (Act X1V of 1882).

Notices of this application having been issued to his creditors;,
the applicant Nassarvanji Sorabji™ wlio was one of tliein, made
the present application to the High Court for the transfer of tlio
execution proceedings, including the insolvency application, from
the Subordinate Judge”™s Court at Dhulia to the Court of the
Subordinate Judge at Poona.

The grounds on which this application was made 'wore (1.) that
Kharsedji was a resident of Pooiia, (3) thut most of liis creditors
who had claims against him to the extent of neai'ly Ks. 3[>000"
Avere also residents of Poona, (3) that the whole of liis inunovc-
ahle property was situate in Poona, (!) that lie luid fraudidently
assigned this property to his relations with the ohjcet of dehiy-
ing and defeating hia creditors, and (5) timt the attendance of
witnesses, &c.j relating to tliis fraudulent transfer could not be
procured at Dhulia without nnieli trouble and expense.

The High Court issued a rule nisi to the deoreo-holder (opponent
Ko. 2) and judgment-dobtor (Kharsedji Dhimjisliah, op])Onent
No. 1) calling upon them to show cause why the execution ])ro-
ceedings sliould not be transferred as pi.-ayed for.

8. T. Jjhandarkar for Kharsedji Bhunjishah, the judgment-
debtor (opponent No. 1), showed cause;—The Court has no
power to transfer execution proceedings. Section 25 of the Code
of CiYil Procedure applies only to the tran.sfer of “ suits.” The
section does not give the pow or to transfer execution proceedingSj
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Avhic'li arc iucatc«l tlii'ongliout ilic Coilc as distinct from suits.
Scetioii 6d'7 oi' llie (mode as aiuciidcd 1)y Act \M of ;1892 does not

applications for cxecntion ot' decrccs. The Lcgislatnro
elins niado no i>rovi.sion for tran.sler ol' cxccntiou proceedings from "
one Court to another—KlIxhon lloltiin Sett v. Uid IfoliauictPK

F. G. IlUiandarhir for the decree-liolder (ctpponcnit No. 2) ; ~-Wc
ulso olijcct to fclie transfer.  Assinning' tliat scction 25 applies to
exocutiou proceediugSj tlio applicant lias Jio right to move for a
transfer of this case. Hois not a party to the execution pro-
ceedings ; he is neither the decrt'e-holder nor the jndi™tncnt-dehtor.
U.CiSj therefore, not a ~party ™ within the nuianin™ of the term
as used in tlie section.

Mawelif"Jtadi JchanijlrsJiah,, for the applicant, coidra: --Suction 25
of the Civil Procedure Code clearly extends to execution pro-
ceedinn'§ as .such proceedin™'s arc Imt a cDuiintuillon of tlio
proceedings in the original suit. Section (47 of thii Code as
njucnded exjiressly says so. That being the c:ise, this Court has
the. power to transfer tlui presitnt case. The itoint is, moreover,
covered hy authority— lialaji Eini.choilda™ ", Kri'<hn(t. v. Jlhdau™"
da”a Panhiul \\ Wmp Shiijh YK As lo the applica,ut’s right to
3)u)vc the Court under section 25 of tlio Code, ho is already
served with a notice oE the iusolveney application, and his nnuie
is entered on the record as an opposuig creditor. llo is™ therc-
lI'ore, a party wildiin the meaning of the soctiou.

pARSNnxs, J..—Li execution of a decreo of the Bondjay Court of
Snudl Causes transi'erred to the Court of the Pirsfc Class Snh-
ordinate Judge at Dhulia tlu; judguumt>dehtor was arrested hy

order of the latter Court. Thereupon lie ap[died to it to be de-
clared an insolvent.

Tlio applicant”™ wlio is one of the creditors on whom notice was
served, has now moved thi* Court to transfer tlie whole of the
execution proceedings, including the insolvency ajiplieation, to
the (*oint of the First Chjas Subordinate Judge at Poona, Very
good cause has been shown for the transfer : ft)r instance, credit-
ors of the judgmcBt-debtor to the amomitof some 3),000 rupees

a) I. L. R., 15 Cal, 177. @ 1 L.i?, ig mm., OL |
< I. L. R., 5 Bom., G80. M L. L i, i All, ISO.
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reside at Poona and Sholapui'j the whole of the immoveable pro- N97.
perty of the judgment-debtor \vhich he is charged with liaving Nasswvutmc
frandulenty disposed of is at Poona, and all the evidence relating  JOnAKauDji.
to the charge and eon is at Poona. The judgment-debtor has

a residence both at Dhulia and at Poona, the judgraent-creditor
"lives in Bombay, so that it is as easy” if not easier, for him to go*

to Poona as to Dhulia™ and his debt is only a small amoiint, some

275 rupees. The opponents’ objection to the transfer is Lased

merely on the fact that they have spent some money at DImlia

in engaging pleaders which they will have to spend over again

at Poona. The applicant, however, has offered to pay this bade

to them.

Everything, therefore”™ being in favour of the transfer and no-
thing against it, the only point is whether this Court has juris-
diction to make it. In my opinion it has. An application to be
declared an insolvent under the Civil Procediu’e Code is a pro-
ceeding in execution ; it is, therefore, a proceeding in a suit and
as such can be made the subject of an order under section 25 of
the Code of Civil Procedure. This has always been so ruled by -,
this Court. See Balaji Banc7io(ldas™v>; Krishna Velji v.
N\lansaram”™\

We make the rule absolute and transfer to the Court of the
First Class Subordinate Judge at Poona the execution proceedings
and the application of insolvency made therein.

The additional costs incurred at Dhulia bj- the parties to tlie
decree in engaging pleaders, &c., are to be taxed and paid by the
present applicant. All other costs will be costs in the proceedings.

E anade, J. :— There can be little doubt that, quite apart .from
the allegations of collusion which arc not satisfactorily proved,
the balance of convenience is decidedly in favour of the transfer
of execution proceedings from Dhulia to Poona, as applied for.
The Poona creditors of the judgment-debtor represent debts
amounting to 40,000 rupees, and the property said to have been
fraudulently conveyed by him to his near relations is also afc
Poona. It is not shown that the Bombay creditor, who seeks
execution of the Small Cause Court’s decree for a small sum by

@ I. L. R., 5Bom., 680. @ I.L. E, 18 Bom,, 61.
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tlio arrest oi’ tlio jrnlgjnoTit-tlt'htor iii Dluilin, will bo seriously prc-
jiulieed >y tlie transl’or ol: Ilin proccoi-ling's to rooiia™ where the

jndgiiKMit-dcUtor lui'l ])veviou,sly iipiiUed witliout .succcs.s to be
(locliircil an insolvent.

The point oi; law iuvolveil in the matter is ol'! some coiu-
'plexiiy. Though the Calcutta High Coui-t has all along held’
Iliat section 25 relates only to the tnuisl'cf of suitsj and that it
lias no api)li('ntion to (“cceutiou ])ro(‘('(,'dings m.A7M/-0;7 Mo/nm Sdt
V, (jiil Moluinieil™\ Ktulai'nalh, Mahitla v. lhiiKjfidici" V. liu r —
this Court as well as the Allahaliad IlI'*h Conrthavenot Mlowed
this \'kw—Jii(loji }Liiincliu(lZafy¥">, Krishna llka™™\ Gatja Vav-
i-had v. IUiui) filiigli*K It has ahvays Vuen held by these Courts
that under the eondducd eliVict oi’ section 20 and section tJ47]
execution proceeding’s may Im trauBrerred for sullieii'ut cause
from one Court to uiiothcr. The IN\ladras High Cuurt would seeia
also to bo in favour of the more liberal interprelation—
ffirl v. IMoreoverj the ruling in Krditnialh. J/ahaia
y. liuyjidn'c Ultur in which tin; Calcutta High Court iirst
decided this iioint in tin* n('giitive, was [lassed on section G oi:
Act Till of 1850, which has bc(;u consiilerahly niodided by tlie
Code oC 1S82. Finally, that Court app<*ars to have adhered to
its previous decision chidly as a rule ol' practice— Khhori
Moh'itn SrU. v. (hil jlI'folidnicd —and docs not appear to have
considered tbo ellect of the lavgev powers conferred by sec-
tion 33 of the Letters Patent. We inustj thurcforo, in this
matter follow the previous decisions of this and the Allahabad

Court, and hold that the power of transfer extends to execution
proceedings as well as to siuts.

It waSj however, contended that the aiiplieant Ixd'orc us is not a
party vdthin the meaning of that word as used in section 25 of
tlio Code. This objection seems, however, to have little force.
Tlie applicant has received notice, and his name is on the record
of the execution proceedings uh an opposing creditor. In the
second Bombay ease referr(;d to above, the transfer was clfectcd

0) I. L. Il, 15 Cal., 177. (i) 1. L. 1L, 18 ISoin., O1.
17 W. B ,, 45. (f) 1, L. 11, 1 All, ISi).
<3 1, L. R., 5Bom., 680. © I, L. R, @Maa., 307.
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mn tliG application of the jndgment-ereclitor in a Small Cause
Court decree™ who desired to share in the proceeds of tlie execu-
tion taken outby another creditor under a decree in the First
Class Subordinate Judge”s Court. Moreover, section 25 permits
transfer upon the application of parties”™ as well as of the Court’s
*own motion without such application. We must, therefore’
overrule this objection and grant the application.

Application grankd.

APPELLATE CIVIL.

Before Sir C, F. Farran, KL, Chief Justice, anil Mr. Justice Gandif.
GTJESIIIDAWA (origixVAI Pl.vintipf), ArrjiLTANr, «. GANGAYA

AND OTHERS (ORIGIXAL I1)EFI?NDAJfTS), IIbSPON'DBXTS.*

Civil JProeedura Godo {Act X1V of 18S2), Sec. 315—Courl-sale—/Sale 0/2>10
fcrhj in execution in which jivljmeut-deltor has no. interest—Suit hj

purchaser to reaowr inirclme-mone// faid at sale—Limitation—Accrual of
the caus3 of aclion.

Under scction 315 of the Civil Proeeduro Code (Act X1V oi: 1882), a suit
“will lie to rocover purcliase-inoney paid at a Couvt sale for property to wliicli it
is found that the judgment-debtor has no title. The causa of ac-tion in stich a
mcase docs not accrue till the purchaser is deprived of the property which Aves

sold to him.

Second appeal from the decision of T. Hamilton, District
Judge of Dharwdr, revCL'.sing the decree of Rao Bahadur K. B.
Marathe, First Class Subordinate Judge.

TIlio plaintiff sued to recover the amount paidLy liini for certain

land at a Court sale™ it having been held that the jiidgment-
debtor had no interest therein.

The circumstances which led to the suit were as follows :(—
The plaintiff bought the land in question at a sale held in exe-

gution of a decree obtaiued against deiV)udant No. 'd and was
duly pub into possession.

One Vasistha thereupon sued for the land™ alleging that it
belonged to him aud not to thejudgment-debtor (defendant No. 3).
lie obtained adecree on the 15th October, 1SS7, the Court lioldino-

Second Appeal, No. SS-i of 1S9C.
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