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Before Hr. Justice Telang and 2Ir. Justice Fulton.
Q U E E M M P E .E S S  v. B A 'L K R I S H N A  V I T H A L *  1S93

Dpfam ation— P enal Code ( A c t  X L V  o f  1860^, Sec. Statement by a witness— J a m im y  17.
Pi'iinle^e—  Wit?iess,

A  witness caunot be p rosecu ted  fo r  defam ation  ou account o f  statem ents m ade 
when giv ing evidence iu  the ■witness-box.

T h i s  was a reference under section 438 of tlie Code of Crim inal 

Procedure (Act X  of 1882).

The facts of this case were as follows :— The complainant had 

filed a suit in a civil Court against fche accused. In  th at suit the 

accused in the course of his examination as a witness for the 

plaintiff made the follow ing statem en t; —

“  The plaintiff has brought this false suit against me. He has 

undergone imprisonment in the Th^na Jail, and he is a man of 

damaged character. ”

A fter the decision of the civil suit the complainant prose

cuted the accused on a charge of defamation under section 500 of 

the Indian Penal Code.

The trying M agistrate found the accusd g u ilty  of the offence 

chargedj and sentenced him to a fine of Rs. 50.

The Sessions Judge of E atnagiri, being of opinion that the 

conviction was illegal, and opposed to the ruling in Queen-Empress 
V. BihbAjiO-\ referred the case to the H igh Court under section 4<38 

of the Code of Criminal Procedure.

GhandsJiam Nilhanth, as amicus curiw, for the accused :—

A  witness is absolutely protected in  respect of defam atory 

expressions used by him in the w itness-box— Qwee î Empress v.

Bdhaji<̂ K I f  he makes a false statement, he is liable to a pro

secution for perjury. B u t he cannot be prosecuted for defama

tion. The English law  gives the fu llest privilege to parties and 

witnesses for words spoken in g iv in g evidence—Seaman v.
NdhercUfi^^K The expression words either spoken/^ <S;c., in  

section 499 of the Indian Penal Code does not 'apply to words

* C rim inal R eference, N o , 41 o f  1S92.
0 ) See ante p . 127. (2) 1 C , P . D ., 540.
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spoken in tlio witne,ss-l)Ox. Eefers to BhiJamljer v, Becliaram̂ '̂ h, 
Manjaya v. SeshaShetU -̂̂ ] DawanSinghY. Mahip Siiigĥ K̂ Ifuvther 
contend that the alleged defamatory statement was made in good 
faifcli. The trying Magistrate has omitted to consider this point,

Rao Sdheb Fcisudev J. Kirtlhir, Government Pleader, for the 
Crown ;— The mere fact that the defamatory statement was made 
hy the accused while giving evidence in a judicial proceeding is 
no defence. The words of section 499 of the Penal Code are 
clear. They must he read in their plain grammatical sense. 
There is nothing to show that the Legislature intended to except 
from the provisions of that seetion defamatory words used by a 
witness in the witness-box. Had this been the intention of tho 
Legislature, it would have been expressed in clear language. 
The wording of section 499 is wide enough to cover a case like 
the present. It does not fall within any one of the exceptions 
mentioned in that section. Considerations of public policy can
not control the express provisions of a penal statute. Refers to 
Crawford v. S'j)ooner̂ '̂>; Eastsrn Counties Railway Companies v. 
Marri<ige.̂ '\ MoomhGe Bushor RuheemY. Shamsoonnissa Begum ’̂'̂ ; 
A nndji v. BdpuchancPK Under section 105 of the Evidence Act (I 
o f 1872) it is incumbent on the accused to prove good faith—Queeii- 
I^mpress v. Slater fs); Nathji Mulesh var v. Lalbluii^̂ ;̂ Queen-Em press 
V. Dhurii ; Bayes v. Christian̂ '̂̂ '̂ . This he has failed to do.

Telang, J . I  confess that if the pointy which arises in this 
case, had been res integra, I  should have been of opinion that 
the conviction should be affirmed. I  am unable to adopt the 
view, that on any correct principles of construction we should 
limit the meaning of the words of the section of the Indian 
Penal Code  ̂ defining defamation, so as to exclude therefrom any 
evidence given by a witness before a Court of Justice. It is 
admitted that the words are wide enough to include such 
evidence, and I do not think that judicial interpretation can

(1) I . L. R ., 15 Calc., 26-1. (CO I I  M . I .  A., 531, fiO‘1.
(2) I . L . K., 11 M ad., 477. m  I .  L . K ,  1 B om ., 520.
(3) I. L. E., 10 AU., 125. (8) I . L. E., 15 Bom., 351.
(-1) 4 M. I. A., 179, at p. 187, (9) I. L. fl., 14 Bom., at p. 100.
(5) 9 H . L. 0 ., 3G. (10) I . L . m., 6 A ll., 220.

(11) I . L . n .,  15 M ad., 414.
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properly limit their scope either in view of general considerations 
about the policy of protecting witnesses from being harassed, 
or of the absence of any prosecutions being hitherto instituted 
in such cases. It is true, no doubt, that there is an anomaly 
in hokling that a certain act, not recognised as a test by the 
civil law, should nevertheless be punishable as an oftence by 
the criminal law. That anomaly, however, whatever weighfc it 
might have been entitled to on the question of construction in 
other cases, cannot weigh much in this, for it certainly exists 
on another point in the law of defamation. According to the 
explanation to section 499, a jjrosecution may be maintained 
for defamation o£ a deceased person. But, on tlie other hand, 
it has been ruled in Luclcumsey Rowji v. Hurhun Kiirseŷ '̂  ̂ that 
no suit for damages will lie in such a case. It seems also to 
result from illustrations to which I drew attention during the 
argument that the rule of the civil law is not in entire harmony 
with that of the criminal law. Under these circunstances I 
should have been disposed to give their ordinary signification 
to the words of the Indian Penal Code, and not to limit them 
as suggested by Mr. iSfadkarni in his argument. This Court, 
however, has already decided the c o n tr a r y , and it has done so  ̂
following the opinion expressed by the High Court of Madras. 
I  am, therefore, content to follow such decision, especially as my 
brother Fulton concurs in it. And I agree to reverse the con
viction and order the fine, if paid, to be refunded.

F u lto n , J . :— The accused has been convicted of the offence 
of defamation. The Sessions Judge has referred the ease to this 
Court for orders on the gromid (amongst others) that the 
imputation complained of was made in the course of evidence' 
in a judicial proceeding. It appears that the complainant 
instituted a suit against the accused, who, while giving evidence 
on the plaintiffs behalf, was asked whether he had been 
criminally prosecuted, and is alleged to have replied to the effect 
that the plaintiff had been in the Thani Jail. The statement 
has not been proved as regularly as it ought to have been, for 
as it was spoken in evidence its terms ought to have been, 
proved by the production of a certified copy of the deposition.

(1) I. L. E., 5 Bom., 580. (2) See ante p. 127.
B 314—9
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However, as the accused himself has admitted having made it, 
it is unnecessary to dwell further on this technical irregularity.

For the accused, Mr, Ghanasham Nilkant, who has argued the 
case as amicus cur ice, has drawn our attention to two cases in which 
it has been expressly held that a witness cannot be prosecuted for 
defamation in respoct of statements made in the witness-bos. 
In tlie first of these {Maiijai/a v. Sesha Collins, C. J.,
after referring to the observations of Cockburn, C.J., in 
Soamaii V. N'ethercUfî ''̂  and of Field, J., in Oo^in v. Donnelh/^  ̂
and tho judgment of the Madras High Court in Hinde v. 
jBaudrij -̂̂ ;̂ continued as follows “  The Judges there (in Einde 
y. Bavjh'Jf) that the pnneiple of public policy guards the 
statements of a witness against an action whether the statements 
were malicious or not. I think the same observations will apply 
if the criminal law is set in motion, and proceedings are taken 
under section 500 of the Indian Penal Code and Shephard, J., 
drew attention to tlie opinion strongly expressed by the Judi
cial Committee in Bahoo Gunnesli v. Magneen'm'' '̂  ̂that witnesses 
are free from any other consequences with respect to state
ments made by them as such except that of indictment for 
perjury. The second case was that of Queen-Bmiyress v. Bahajî '̂̂  
ill which Birdwood and Parsons, JJ., followed the Madras deci
sion above referred to.

On the other hand, it was contended by the Government 
Pleader, on behalf of the prosecution, that unless circumstances 
could be proved such as to bring the case within one of the 
exceptions to section 499, Indian Penal Code  ̂ the making of 
defamatory statements, whether in the witness-box or elsewhere, 
undoubtedly fell within the definition of defamation given in 
that section. It was urged that considerations of public policy 
could not override the express words of the Penal Code, and our 
attention was called to the remarks of the Privy Council and 
of this Court in the following cases :— Crawford v. Spooner̂ ''̂  | 
Moonshee Buzloor Uuheem v. Shamsoonnissa Begum̂ '̂> and A nm ji

(1) I. L. R., 11 Mad., 477, at p. 479.
(2) 2 0. P. D., 53.
(3) 6Q. B.D.,307.
(4) I. L, R., 2 Mad., 13.

(5) 11 B. L. E., 321.
(6) Ante p. 127i
(7) 4 Moo. Ind. Ap., 187.
(S) 11 Moo. Ind. Ap., at p. 601.



X. BapucliancP'> ; and of Lord Braiiiwell in Hill v. East and West
Dt»c/j Oompaiiy rei>orted iu 9 App. Oas. afc p. 464. Qiteen-

E.mpkj'8S
Allusion was also made fco Mr. Mayne’s note on the Oth excep- ^

tion to section 499, Indian Penal Code. For the accused it was VjthalI
not seriously contended that the case fell within any of the
esceptioiis. It did not come under the 1st, as the allegation 
was not proved to be true, nor under the 9th, inasmuch as it 
was not proved to have been made in good faitli. The following' 
eases—Nafhji Miikshvar v. LalbhaU '̂ ,̂ Qitee^i-Emprdss v.
Qmen-Emjn'ess v. Dliim 8ingM̂ '> and Hayes v. Ghristlan̂ '̂̂  —were 
tjiiotecl by the Government Pleader to show that the burden 
of proof of good faith lay on tlie accused, and section 105 of 
the Evidence Act leaves no doubt on this point. But Mr. 
liliaiiashani argued that section 490 was wholly inapplicahle, on 
the ground that it was not the intention of the Legislature too o
bring statements made in the witness-box within the definition 
of defamation. The words of the section are: Whoever by
Vi'ords either spoken or intended to be read, or by signs or by 
visible representations, makes or publishes any imputation con
cerning any person intending to harm or knowing or having 
reason to believe that such imputation will harm the reputation 
uf such person, is said, except in the cases hereinafter excepted^ 
to defame that person, ’̂ Ifc is urged that although the language 
Qt this section is comprehensive enough to include words wher
ever spoken, it ought not to be applied to words spoken in 
evidence, as they were not within the contemplation of the 
Legislature.

It, therefore, becomes necessary for us to determine what was 
the intention meant to he expressed ,* for, as pointed out in 
Maxwell on the Interpretation of Statutes, p. 24, it is an 
elementary rule of construction that a thing, which is within 
the letter of a statute, is not within the statute, unless it be also 
■within the meaning of the Legislature. To ascertain ‘Such 
meaning is sometimes a task of much difficulty. The primary 
canon of construction is, that the Legislature must be intended

0 > I. L. E., 7 Bom., 520. (3) I .L . E„ 15 Bom., 351
<'■) I. L. B„ 14 Bom.,97. CO I. L .R .,6  A1L, 220;

(53 I.L,E.,15Mad.,il4.
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1893. to mean what it has plainly expressed, and that when the words 
admit of but one meaning, a Conrt is not at liberty to speculate 

E m p b e s s  the intention or to construe an Act according to its own
Balkkiska notions of what ought to have been enacted. In Momshee B u z I o q t

ViniAL. v. Shamsoonnissa Begum<~'̂ \ the Judicial Committee of tho
Privy Council remarked that, if the words of a law are cl cap 
and positive, they cannot be controlled by any consideration of 
the motives of the party to whom it - is applied, nor limited 
by what the Judges who apply it may suppose to have been 
the reasons for enacting it. But many cases may be 
quoted, in which, in order to avoid injustice or absurdity, 
words of general import have been restricted to particular 
meaning's. An instance of such restriction will be found in 
the decision of the House of Lords in Hill v. East and Wesi 
India Doch Compam/-\ in which the majority of their Lordships 
found it necessary to limit the meaning of section 23 of the 
Bankruptcy Act so as to confine its efiect within the purposes of 
the Act. Other instances will be found in many eases in which 
it has been held, that where au enactment would prejudicially 
affect vested rights  ̂ retrospective effect will not be given to its- 
language unless sueh effect is clearly intended,

The precise extent to wliich in certain cases it is permissible 
to restrict the meaning of general words in a statute is always a 
question of much nicety. It is undoubtedly a serious measure to 
limit the meaning of words in such a carefully drawn Act as the 
Indian Penal Code, and it is one which no Court would attempt,, 
unless it were practically certain that the matter to be eliminated 
was not within the contemplation of the Legislature. There 
seems, however, to be such certainty in the present case. In 
civil suits it has been laid down on such high authority as to be- 
no longer open to doubt, that in India an action will not lie for 
damages ou account of defamatory words spoken in the witness- 
box. The latest reported decision of this Court on the subject 
is the case of Nathji v. Lalhha'P\ in which the learned Chief' 
Justice remarked as follows:—“  We doubt whether there is. 
anything in the circumstances of this country which makes it.

(1 11 Moo. Ind. Ap., at p. 604. ’ (3) 9 Ap. Ca., 448.
(3) I.L. R., 14 Bom.,D7.
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less desirable from tlie point of view of public policy as concern
ing the public and the administration of justice, as it is expressed 
by the Privy Council in the case above cited {Baboo Gunncsh v. 
MagneBvdm), that such statements, though false ancl malicious, 
should, in no casê  be made the subject of civil action quite inde
pendently of the question as to their being criminally punishable/’ 
In fche case of Baboo Giinneali v. Magnoerdm̂ '̂̂  the Privy Council 
held that (in India) wifcuesses cannot be sued in a civil Court foi 
damages in respect of ex îdence given by them upon oath iu a 
judicial proceeding. The ground of it is this ; that it concerns 
ihe public and the administration of justice that witnesses oivino- 
their evidence on oath in Courfc should not have before their eyes 
the fear of being harassed by suits for damages; but that the 
only penalty which they should incur, if they give evidence 
falsely, should be an indictment for perjury.

If, then, ifc be admitted, as I  think ifc must bê  that public 
policy requires that witnesses shall not be harassed by the fear 
of suits for damages, it must, I  think, be conceded that it is 
equally undesirable that they should be liable to be prosecuted 
for defamation. The intention of the Legislature to protect 
witnesses from the fear of improper prosecutions is shown by 
section 196 of the Criminal Procedure Code, which forbids their 
prosecution for perjury without the express sanction of a 
Courfc cognizant with the facts of the case in which the false 
evidence is said to have been given. But all this solicitude for 
their protection would be wholly unavailing if ifc were open to 
any private individual to prosecute for defamation auy witness 
who made a statement which he considered injurious to his 
reputation. In a prosecution for giving false evidence the burden 
of proof lies on the prosecution to establish that the evidence is 
false, but in a prosecution for defamation it would usually be 
otherwise, and (assuming the words to be primd facie defamatory) 
it would be incumbent on the accused to prove either that his 
statement was actually true, or that he believed in good faith 
that it was so in order to entitle him to the benefit of section 79 
or of Exception 1 or 9 to section 499, Indian Penal Code. Under

(1) 1 1 B. L. R. (P. 0.), 329.
B 505-1
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1893. these circumstances the position of a witness would he a very 
I precarious one, aud the reason for his protection in the civil 
Courts wlien exposed in this manner to risks in the criminal 
Courts would be unintelligible. It could not even be argued that 
whereas it was desirable to protect him from civil suits at the 
interest of private persons who might be actuated by personal 
malice, the interests of the public required that he should remain 
liable to criminal prosecution for defamation, for the right of 
prosecution in such cases is expressly limited by section 198, 
Criminal Procedure Code, to the person aggrieved.

These considerations incline me strongly to the belief that 
s63tion 499 was not intended to include statements made in tho 
witness-box. But there is one further reason for thinking so,o ;
which is that since the enactment of the Indian Penal Code there 
seems to have been a general impression amongst those whose 
duty it has been to administer the law that such a charge as the 
one now under consideration will not lie. No Indian case has 
been brought to our notice in which it has been held that sueh a 
prosecution is maintainable. Had it been maintainable there 
can be little doubt that the reports would have contained many 
cases of the kind  ̂ for it is obvious that a prosecution for defama
tion would be, if it ŵ ere allowable, a much more easy remedy 
for a person aggrieved by the evidence of a witness than a pro
secution for giving false evidence. If, however, it be correct 
that Judges and Magistrates -and legal practitioners have been 
hitherto of opinion that section 499 was not intended to refer; 
to statements made in the witness-box^ it seems uot unreason
able to believe that there was no intention on the part of 
the Legislature to refer to them. Optima cst leguin interpret 
comuetudo is an ancient maxim, tho validity of which has lonp 
been recognized o

Under these circumstances I think we may safely follow the
decisions of the Madras High Court and of this Court, above 
adverted tô  and hold that a Avitness cannot be punished for 
defamation on account of statements made wdien giving evidence 
iu the witness-box. Our attention was called to the reference? 
to a Judge in the illustration to the 7th exception to sectioL;
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499, as suggesting that all statements made in the course of 
judicial proceedings were not privileged; but it would seem 
hardly correct to infer from an illustration stating that a Judge, 
censuring in good faith the conduct of a witness  ̂ was within the 
7th exception^ that if he failed to prove good faith he would 
be liable to punishmentj for he would appear to be expressly 
protected hy section 77 of the Code  ̂ and at any rate  ̂ even if 
ifc could be held that the case of a Juclge might come within 
the intention of section 499, notwithstanding the provisions of 
section 77, it would not follow that the definition of defama
tion should be ecjually applicable to a witness to whom otber 
coosiderations would apply. It may, perhaps  ̂ be said that 
although section 499 is not intended to apply to witnesses giving 
relevant evidence, it may include the case of a witness volim- 
teering statements wholly irrelevant to the proceedings. On this 
point it is miuocessary to express au opinion, for in the present 
case, as the proceedings havo uot been put in evidence, it ia 
impossible to hold it proved that the accused’s statement was in 
fact irrelevant. Tor the foregoing reasons I would set aside the 
conviction and direct that the line be refunded.

Conviction set aside.

1893.

ORIGINAL CIVIL.

Scfore 3h\ Justice Skirling.

VINAYAKBA'Q DHUNDIBAJ (P la ik t x f f )  v. NAROTAM 
A'NANJJJI (Defendajtt).*

IiiKjjeclion—Discovery—Froduciion—Dociimcnts o f title—Itifuaal 
to jy/'odiice—Efclment—Pracike,

The plamtiff sued to cjeet tlie defentlaut from certain picccs o! laud belonging 
to him, being portions of a passage upon which the defendant had eucxoachod. In his 
written statement the defendant denied the plaintiff’s title aud stated that ho 

d rely ou certain deeds sot forth in a schedule annexed thereto. In hiss’ 
aiuuiivit of documents subsccjuently filed he objected to produce the deeds foiv 
the plaintiff’s inspection on the ground that they related solely to his own title 
to the laud in dispute, and did not in any way tend to prove ox support the fcltle 
of the plaintiff thereto.

I l e M ^  that the defendaut was entitled to refuse production of the deeds. The 
Court could not go behind the dtifeudai^i,®s affidavit of documeutSs .

*SuitN o. 182of 1S91.
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