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The sections of the C ivil Procedure Code quoted by the District 

Judge have, in our opinion^ no application.

W e, therefore, reverse the decree of the D istrict Judge and 

restore that of the Subordinate Judge. A ll costs on defendants.

Decree reversed.
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Guardian and W ards A c t  { V I I I  o /1 8 9 0 ), Sec. 41, CU 3, and Sec. 51— Its applioa 
hility to guardians who had ceased to  he such before the A c t  cam e into f o r c t —  

Guardian and ward.

T he Guardians and W ards A ct  (V I I I  o f 1890) does n o t ap p ly  to  guardians, 
w liose powers had ceased b y  reason o f  their wards h avin g  atta ined  m a jority , or 
otherw ise, prior to  the passing of the=Act.

T he w ord  ‘  guardian ’ in  section  51 o f the A ct  m eans a  gu ard ian  %vho w as ^uch 
at the tim e the A ct  cam e in to  forces

A  was appointed a guardian, of JS’s prop erty  u n d er the  B om hay mirm s 
A ct , X X  o f 1864. B  atta ined m a jority  in  18S6. In  1S92 >B applied to  the 
tr ic t  Judge for an order d irecting  A  to  deliver to J5»his p rop erty  togeth er Mfitb. 
the accounts relating thereto. T he D is tr ic t  Judge m ade th e  order, as asked for, 
under section 41, clause 3 o f A c t 'V I I I  o f 1890.

H eld , th a t the D istrict Judge had no ju risd iction  un der A ct  V I I I  o f  1890 to 
m a te  the order in question , as A  had ceased to  b o  a  guardian before, the Act 
cam e into force,

T h i s  was an application under section 622 of the Code of 

C ivil Procedure (A ct X lV  of 1882).

On the 30th January, 1879, the applicant was appointed 

administrator of the estate of the opponent Krishnabdi, then a 

minor, under section 6 of the Bom bay Minors A ct, X X  of 186 i

Krishnabai attained m ajority in 1886.

Krishnjibai adopted a son, and an arrangement was made 

between her and the administrator of the estate, under which 

she was to be paid Rs. 50,000 in cash, and the rest of her estate 

was to be held b y  tlie administrator in trust for the benefit of 

the adopted son.

Application No. 108 o£ 1892 under Extraordiuavy Jurisdiction,
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On 25tli Marchj 1892, she apjDlied to the D istrict Judge under 

Act V I II  of 1890, praying that the applicant should be ordered 

to deliver up all the property in his hands belonging to her, 

together w ith the accounts and other papers relating thereto.

Tho D istrict Judge granted this application under section 

41, clause 3 of A ct V I I I  of 1890, holding that, b y  section 51, 

the present A ct was applicable to guardians appointed under 

Bombay A ct X X  of 1864.

Against this decision the present application w as made to the 

Hi'di Court under its Revisional Jurisdiction.O

Branson (with him Rao Sdheb Vdsudev J. Kirtikar] showed 

cause :— The applicant was appointed guardian under Bom bay 

A ct X X  of 1864. He is still in possession of his wards’ pro­

perty. A et V I I I  of 1890, therefore, governs the present case

— Shri Umahdi v. Shri Vdsudev Pandit Bdmchandra v. 

Tamiinahdi ; Ghimdji v. The Nazir of the District Gourt of
Poona

Tnverariti/ (with him Mahddev Chimndji Apte), contra : —  Section 

51 of A ct V I I I  of 1890 should be read with section 4. Section 4 

defines a guardian to be one who was acting as such at the time 

the Act came into force. Section 51, therefore, does not apply to 

a guardian who had become functus offioio before the date of the 

new Act. In the present case the ward attained m ajority in 1886, 

and thereupon the guardian’s powers ceased. That being the ease, 

the lower Court had no jurisdiction to m ake an order under 

section 41, clause (3) of the new A ct for the restoration of the 

property to the opponent. The present case is governed b y  A c t  

X X  of 1864. And under that A ct the Court had no power to 

pass, such an order— Shri Umdbdi v. Shri Vdsudev Pandit^̂  ̂ ; 

Bam Dijal v. Amrit LalW>; Doolun Singh v. Tond JTarain 
SingM̂ '),

T e l a n g ,  J . :— The Judge in the Court below has expressed an 

opinion that, under the provisions of A ct X X  of 1864, it  would 

not have been competent to him to m ake any such order as he

(1) P .J . for 1885, p . 139.
(2) Ibid, 1879, r - 15.

(3) p ; j .  fo r  1880, p . 104, 

9 W . R ., 555.
(5) i  W . 11, 3 (M is. A p p .),
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has made in this case, but that it was open to him to make sueh 
order under the Guardians and Wards Act, 1890, section 41, 

clause (3). Having regard to such cases as those of Rdmcliandra 
V. Yamuiidbdî '̂> and Chimdji v. T/ie Nazir o f  the District Court 
of Poonâ '̂ \ and also on general grounds, I am not prepared to 
say that the Judge’s opinion as regards Act X X  of 1864 is right. 
And the decision he refers to, of Shri Umdbdi v. Shri Vd-snde'iP'\ 
does not seem to be necessarily applicable to this case. On the 
other hand, it must be admitted to be at least open to doubt, 
whether the new Act applies, and I am inclined to hold that Mr. 
Inverarity is right in his argument, that section 51, when com­
pared with the definition of guardian in the Act, cannot have the 
force which the District Judge has given to it. Bub I do not 
think it necessary to consider either of these points further. It 
appears from the judgment of the District Judge, that the ap­
plicant before us relied upon a “ specific arrangement come to 
between him and the opponent after the latter came of age, in 
pursuance of which a sum of Rs, 50,000 was paid by the applicant 
to the opponent, and the applicant undertook to hold the residue 
of the property in his hands for the benefit of the son adopted by 
the opponent. The District Judge declined to go into this point 
altogether. But I  am of opinion that whether the guardian 
could under ordinary circumstances have set up a jus tertii or 
not, as to which see Stone v. Godfreŷ '̂  ̂ and Newsome v. Flowerŝ \̂ 
it was the duty of the Court, before making an order for the 
restoration of property, to inquire into such allegations as were 
made in this case relating to a “ specific arrangement ” between 
the guardian and his quondam ward, whereby the old trust was, 
to all intents and purposes, satisfied, and a fresh trust created 
for the adopted son. The order made by the Judge is quite 
incompatible with the alleged “  arrangement,” and yet even the 
factum of that arrangement ” has not been inquired into at all. 
On this ground I agree to reverse the order of the District Court, 
leaving the parties to take such steps as they may be advised 
for enforcing their rights, whatever they may be.

<i) P. J . for 1579, p . 15.
(2) P . J. for 1880, p . 104,

(3) P . J . for  1885, p . 189,
0 )  5 D o G ex M , and G ., 76. 

(3) 30 B eav ,, 46L
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P a r s o n s ,  J.: - I u  January^ 1879, the applicant was appointed 
the guardian of the property of the opponent under Act X X  of 
1864. The opponent came of age in 1886, aud in March, 1892, 
asked the District Judge of Poona to make an order directing 
the applicant to deliver to her her property, with all accounts 
relating thereto. The District Judge, after hearing the applicant, 
made the order asked for, and the applicant has now applied to 
this Court ty exercise its extraordinary jurisdiction and set aside 
the order.

The District Judge says that “  under the old law, Act X X  of 
1864, no power to make any such order existed,”  and he has 
made his order under the provisions of section 41 of the Guardians 
and Wards Act, 1890, which he holds applies to the case by 
virtue of section 51. The question is, whether the Act of 1890 
applies to guardians whose powers had ceased by reason of their 
wards having attained majority, or otherwise, prior to the passing 
of the Act. This question I determine in the negative.

The words in section 51 ‘^a guardian appointed by or holding 
a certificate of administration from a civil Court ” when read 
with the definition in section 4 (2), can only mean a guardian 
who is such at the time the Act comes into force. They cannot 
mean a guardian who had been appointed or who had held a 
certificate, but who was no longer a guardian, his ward having 
come of age and his powers having ceased before the passing of 
the Act. I  am confirmed in this view by the words in section 41 
itself. Clause 3 of this section says : When for any cause the
powers of a guardian cease, & c /’ The word cease ” must here 
mean cease after the Act comes into operation. I cannot con­
strue it as equivalent to "have ceased/' or read the words “ or 
have ceased ” after it. On this construction of the Act, I decide 
that the District Judge had no jurisdiction under the Act of 
1890 to make the order in question. Act X X  of 1864 must govern 
the case.

I  must also rule that the District Judge was wrong in refusing 
to enquire into the allegation of the applicant that the opponent 
had adopted a son and had, after she attained majority, consti­
tuted him the trustee of that son in respect of the property in
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question. Clearly, if  that allegation was proved, and if  the 

applicant had validly been created the trustee of the son, no 

order could have been passed directing the applicant to hand 

over property to the creator of the trust in breach of that trust. 

I  would make the rule absolute, but as m y learned colleague 

differs from the view taken-by the District Judge as to his power 

to make the order under A c t  X X  of 1864, in which view  I  am 

inclined to concur, this Court simply reverses the order of the 

D istrict Judge as made without jurisdiction under the Guardians 

and Wards Act, 1890, leaving it open to the opponent to move 

the D istrict Court under A ct X X  of 1804, if so advised. The 

opponent must pay the applicant’s costs that have been incurred 

in this and the District Court.

Order reversed.
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Befm'o Mr. Justice Parsons and Mr. Justice, Telang.
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Civil Procedure. Code ( A c t X I V of 1882) ,  Sec. IQ —Suit to recover mortgage-deht 
l>y sah  o f  m ortgaged p rop erty  out o f  jurisdiction— Jurisdiction,

A  suit b y  a m ortgagee to  recover the  m ortgage-debt from  the m ortgagors 
personally , as w ell as b y  sale o f tbe  m ortgaged  property, is one fa lling w ithin  
clauses ( c )  ov ( d )  oi section  16 o f the C ode o f C ivil P rocedu re (A c t  X I V  o f 1882), 
and can on ly  be  instituted  in that C ourt w ith in  the lo ca l lim its  o f  w hose ju ris­
d iction  the m ortgaged property  is situate.

A  Court has no jurisd iction  to  entertain  such a suit relating to  property situate 
outside the local of lim its o f its ju risd iction .

A p p e a l  from the decree of Eao Bahadur Chunilal Maneklal, 

First Class Subordinate Judge of Poona, in Suit No. 84 of 1889.

The plaintiff sued to recover Rs. 7,886-2-9 on a mortgage-bond 

executed by defendants Nos. 1 and 2 on 28th M ay, 1874.

A ppeal N o. 37 o f 1891.


