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ou second appeal being made, have applied for stay of execution.
They followed neither course, and the decree was, therefore, leg-
ally executed before the High Court’s decision was passed. The
claim in the plaintiffs’ application for execution may have been
excessive in regard to the amount of rent elaimed ; but the fact
remains that defendants had never made any attempt to pay
anything beyond the old rent. Under these circumstances, we
must discharge the order of the District Judge and restore that
of the Subordinate Judge. All costs on defendants.

Order discharged.

APPELLATE CIVIL.

Defare Mr. Justice Bayley, Chief Justice (Acting), and M. Justice Cundy.
BA'LA'JI GANESIT (or10iNan Praisrier), APPELLANT, v, SAKHARAM
PARABHRA'M ANGAT AND ANOTHER (0RTGINAL DEFEXDANTS),
ResPoNDENTS. ¥
Instaliments—Decree on mortgage for payment of Rs. 1,800 by instalments, and in
defundt ewecution jor whole ainount to issue~Default in payment of instrlments—
Wadver by plaintyf of vight to exccule decrec—Receipt by plaintiff of overdue
instolments is no waier— Practice— Procedure—Different vulings of different Xliyh
Courts—Julye to follow the ruling of the Hiyl Court to which he is subordinate.
By a cousent deeree passed in a movtgage suit she defendant was ordered to
pay to the plaintiff the sum of Bs, 1,800 by yearly instalments of Rs, 50 payahle
on the 30th April in each year, and in case of defanlt in payment of any instal-
ment the plaintifl was to be at liberty to excente the deeree by sale of the mort-
aaged properby. The defendants failed to pay the first instalnient, which fell due
on the 30th April, 1888, and the plaintiff applied for execution and obtained an
crder for the sale of the property. In order to prevent the sale the defendants on
the 13th November, 1858, paid Rs. 60 out of Court, and the application for execu-
tion thereupon was allowed to drop, The defendants subsequently made the
following payments, wiz. Rs. 15 on the 5th June,1889, Tis, 25 on the 12th June, 1889,
15 10 on the 1st January, 1390, and Rs. 50 o the Niziv’s office on the 2nd Juue,
1590, which was the day on which the Court opened after the summer vacation,
which had begun on the 30th April, 1890, On the 6th June, 1890, the plaintiff
again applied for exceution of the decree, which was granbed hy the Subordinate
Judge. On appeal, the Distriet Judge reversed the order, holding that the plaintiff
Dby accepting the above payments had waived his right fo exceute the' decree,
Ou appeal to the High Couvt,

* Second Appeal, No. 189 of 1892.
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Jield thab the plaintiff was entitled to exeention, The acceptance of the pay-
ments did not prove a waiver, They were not accepted on account of the spec.
ific instalments in arrcars, hut on account of the whole deeree; and even if they
were taken as payments of overdue instalments, they could not by themselves
prove a waiver.

A Judge should follow the ruling of the High Court of his own Presidency,

Tais was a second appeal from an order passed by J. W.
Walker, District Judge of Sdtdrd, in an exceution proceeding.

By a consent deeree for Rs. 1,800 passed in a mortgage suit
it was ordered (inter alia) that the defendants should pay off the
amount hy annual instalments of Rs. 50 to be paid on the 30th
April every year, and on their failure to pay any of the instal.
ments within the stipulated period, the plaintiff should recover
the balance of the deeretal amount by the sale of the mortgaged
property and from the defendants personally.

The first instalment of Rs. 50 became due on the 30th Apeil,
1888, and the defendants having made defanlt in payment, the
plaintiff applied for the execution of the decree, and obtained an
order for the sale of the property and payment of the whole
amount. In order to prevent the sale, the defendant on the 13th
November, 1888, paid Rs. 60 out of Court, and the application
for execution thereupon dropped. The defendants made several
subsequent payments, viz.,, Rs. 15 on the 5th June, 1889, Rs. 25
on the 12th June, 1889, Rs. 15 on the Ist January, 1890, and
Rs. 50 in the Nazir’s office on the 2nd June, 1890, which was the
day on which the Court re-opcned after the summer vacation,
which had begun on the 30th April, 1890,

On the 6th June, 1890, the plaintiff again applied for the
execution of the decrce and to recover the halance due under it
by the sale of the mortgaged property and from the defendants
personally.

The Subordinate Judge granted the application.

The defendants appealed, and the District Judge veversed the
order. In his judgment he said :—

“This was a consent decrec under which the judgment-debtor :
wasrequired to pay instalments of Rs. 50 annually on the 30th
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April, the first instalment being due on the 30th April, 1888,
and on failure to pay any instalment the whole amount became
due. The first instalment was not paid on the due date, and the
decree-holder applied for execution of the whole decree, and a
sale of the property was ordered, but that ovder was set aside on
an endorsement of the decree-holder that he had received Rs. 60,
It is clear that the decree-holder has waived his right, and cannot
claim to execute the whole decree as to the fivst default,

¢ The second instalment was also not paid on the proper date,
but before the date of the third instalmeunt the decree-holder
received Re. 55, or Rs. 5 more than the amount of the overdue
instalment, and gave a receipt. He did not make an application
to execute the whole decree till after the date of the third
instalment. According to the decision in Hirdlal v. Budho®,
the receipt of the overdue instalment did not constitute g
waiver; but the contrary has been held by the Calentta High
Clourt in a more recent ease—Rdm Culpo v. Rim Chunder®, and
for the veasons there given, I think it must be held that there has
lLeen a waiver, as the decrec-holder did, in fact, receive payment
and did not apply for payment of the whole amount due,

“As to the third instalment, the Court was closed on the
proper date for payment, and the judgment-debtor paid in the
amount on the first day the Court re-opened. There has,
thercfore, been no default.  As the judgment-debtor could not,
as a fact, pay into Court the amount on the due date, he cannot
be said to have wmade default in payment.

The plaintiff' filed a second appeal.

Shimrde Vithal for the appellant (plaintiff) :—1It is admitted
that there was default made in the payment of the Arst two instal
ments, The terms of the decree are peremptory, and empowers
the plaintiff to recover the whole of the amount due under $he
decrec if default be made in the paymentof any instalment, There
wasno waiver by the plaintiff, 'When he made the first application
for execution an order was passed directing execution of the decree
by the sale of the mortgaged property. The defendants then

) P. J, 1883, p. 172, &) L L R, 14 Cale., 352,
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paid him Rs, 60 and suggested a compromise. The plaintiff there-
upon acknowledged the veceipt of Rs. 60 and applied to the Court
to postpone the proceedings; but the Cowrt, instead of postpon-
ing the procecdings, passed an order disposing of the darkhdst,
That was not a waiver—Firm af Rever v. Saddshiv®,  The pay-
ment of Bs. 60 was made, not on account of the first instalment,
but on account of the whole decree. This appears from the
receipt given by the plaintiff. So also with regard to the other
payments,

Mahddeo Chimndji Apté, for the respondents (defendants):—
The very fact that the appellant veceived Rs. 60,—that is, Rs, 50
the amount of the first instalment plus Rs. 10—and allowed the
darkhist to be struck off, shows that there was a waiver on hig
part. A man who does not enforce his right must be considered
to have waived it—Buddhu Lal v. Rekkhal Dds®; Nagappa v,
Tsinail®,  There would have been no waiver on the appellant’s
part if he had declined to accept Rs. 60 and asked the Conyt
to continue the proceedings. Waiver is an indulgence shown to
the debtor, and having once shown it, the judgment-creditor
cannot insist upon his right to have the whole decree executed,
Although defanlt was made in the payment of the first two
instalments, the third instalment was pald into Cowrt in time.
The time for the payment of that instalment, no doubt, expired '
during the vacation, but as the plaintiff made the payment on
the day the Court reopened it was in time,

Canpy, J.:—The District Judge was not justified in preferving
the ruling of the Caleutta High Court to that of the High Court
of his own Presidency. Where they differ he should follow the
latter (see Swimirao v. Kdshindth™®). He was also in error in
remarking that the order for exeeution obtained by the decree-
holder was seb aside. The sum of Rs. 50 duc as the first instal-
ment was not paid, and so the deeree-holder applied to execute
the whole decree by the sale of defendant’s property. To pre-
vent that sale defendant paid Rs. 60, and the application for
execution dropped, and was thus disposed of. The payment of

@ P. J., 1888, p. 5L (3 L L, R., 12 Mad., 192,
@ I, L. R, 11 AlL, 482, ) 1, L. B, 15 Bom., 419,



V OL. XVIL] BOMBAY SERIES.

Rs. 60 was apparently on acconnt of the whole decree, for ab
that time Rs. 50 only were due on account of the instalment.
So, too, with the payments in 1889-90: leng after the instalment
of Rs. 80 was due (30th April, 1889) defendant paid small
sums smounting altogether to Rs. 55, which, as the reeeipts
show, were paid on account of the sums due under the decree.
There is no mention in these receipts of the word instalment,
which would have amounted to Rs. 50 only. The payment into
Court by defendant of Rs. 50 on 2nd June, 1890, could not affect
plaintiff, who on 6th June, 1890, applied to execute the balance
of the whole sum due under the deeree, after giving credit for
part-payments.

Tt is admitted that there are no other facts but the above pay-
ments showing waiver on the part of the decree-holder. These,
on the face of them, were not accepted on account of the spe-
cific instalments in arrears, as contradistinguished from part-
payments on account of the whole debt; so they could not be
sufficient evidence of a waiver—Nagappa v. Ismail®. And
even if they be taken as payments of over-due instalments,
they cannot by themselves prove waiver., Thisis the principle
1aid down in Hurdlal v. Budho®, which hds been followed in
subsequent eases—see Firm af Rdver v.Saddshiv®. As there are
admittedly no other facts on which we could ask the District
Judge to consider whether he found waiver or not,” we must
rveverse his order and restore that of the Subordinate Judge.
All costs on defendant,

Order reversed,

M) I L, R, 12 Mad,, 192 @ P. J. for 1883, p. 172,
(3 . J. for 1888, p. 381,

& §14i

1802,

Birdsx
GANESH
2,
SARHTA'RAM
PARssERA'M
ANCUAL.



