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Kxu- \)Ofi\yr.

ISOG. The roforcnr-o caiiio on for lioaring l)cforo a Division Bciich
(Pavsoiis and PvaiiatJe, J-l.).

Tlicro was no appeaiwiico i\)v ilic Ci’own or tor the accused.

ri:ii CuRLUl’ ;~ W i)  riilurn tlic appeal to the Sessions Jiulo-e 
for Iiini to disposo according to Ifuv. \V(,i do not inidurstand wliat 
lie mcaus 1)V saying that lie cannot deal with the appeal except 
5is regards the amount of punishment. iSectioii 411' of tlio 
Criminal Procedare Code provides for convictions hy Courts of 
Session or Presidency ^Magistrates only, and tlie exception is not 
only as to the extent but as to the legality of the sentence.

C<iS(' rcraandnl.

ORIMIXAL 1{EVISI0N.

J ! i ' .  ,/iin/!cP ra i's -n iis ' a iu f  M , ' .  J i t s l i o e  l l tn u t -J r .

ISOO. QUKEN-EM I’IIESS IIANMA.*

.. [C rim inal laiv-—Trnciicc'~-Tt'<nt'th’ i'<' >S<ii(cnce—J‘̂ iiha)iccnie}if.()f!>eii/(^)irc—F ou 'O 'o f
a^)pdlate Court— Coiitirl imi (0;d schfcnce o u t  wo neparcife cjutrifex— llrtentlon o f  

I sf‘nir.uce ivli< re couvli'lion on one qfl/ia (■Jtttrtjfs i.v rcvi'V-'iKJ.

AYlicre an accuKi.!(] pi'i’.soii is convicted and >-'ontonci'd on two separate 
cliavgoSj tlio apixAlaUi Convli has no power, in appoiU, to niiiinlain ilu! whole 
scntenee wlu'u iL rover,sok ilie couviclion on ono oi' llio chargos, as i )  do 
Ko is, ill eflcct, to cnluuioe tlic Hcntvncc.

T he accused was cun\ icted hy the Second Class ^lagistrate 
of Iklgi of the offeuces of theft and mischief by killiug, I'ic., cattle 
under sections 379 and 423 of the Indian Penal Code (Act X LV  
o£ I860) and sentenced to one month’s rigorous imprisonment for 
each olfence.

I
On appeal, the District ^Magistrate of Bijc'ipur convicted the 

accused of tlie offence of niischief only under section 421) of 
the Indian Penal Code, but upheld the whole sentence of two 
months’ rigorous imprisonment.

The High Court sent for the record of tlie case under section 
435 of the Code of Crimiiml Ih'ocedure (Act X  of 1S82).

* Ciimiiiul I’ eviow, No, 315 of 1890.



Pi’j! CuM A U :— In tliis case we do not iuterfei-e, as the seiiteneo __________,
lias expired, but we would point out fco the lower appellate Coiirb

. . 1 1  , 1 V IOm i ' u e .s-?
that it had no power to inaiiitain the whole sentence whcu it «.
reversed the conviction on one of the charges, such a main-

tenauce being an ciihaiiccm^nt of fcha sentence (see Criniiiial ''
Euling No. 41 of 1892).
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Befoi'e Sir C. F. Fdri’un, Kt., Chief Justice, ami Mr. Judu'e Oandj/.

ANANDRAO BABAJI BARVE (oraaix.vr. P la in t iff ), A rj’Bi.r.AXT, 
DURGABAI A ND O T U E R S  ( o u i g i x a l  .D k f e n d a n t s ), K i w p o n d k n t s /̂ -

Ti-ant^fer o f  Property A ct  ( I F  o / 1882), Ssc. Vio~Assi>iim.nnt o f  'morli/(t;/c In/ 
morlga(jee— Suit h j assir/nce— P jp n u n t into Court (>t/ difandantu {riiitrc.nonlitiii'i'^ o f  
riiorfffiKjor) o f  price j)aid to the asshjnor {mrtf/iiijef’)  without adm'dtin'j Ihc moi't- 
ijiKje. or assijIImsnt—Interest— Paym eal in ^raiii—Dattiiliqxit.

Ill a suit by the assignee of a luoi'tyage to rocover tlio aniounb duo on il, tlio 
'■lefendants (who were representatives of tlio uiarfcgai ôv) without admitting tJio 
mortgage, or that any tiling was due uiuler it, paid into Court the iuuouiil, 
which the plaintiff had paid foi- thj assigiuaont with Iiitercsi: and oxpeuscs, 
but said that they diil not adiiiib the a?!.signnient to the plaintilY or tlio 
assiguor'ti riglit to tlie mortgage, hut that they were willing that the aiuount 
■?hould he paid to the plaintitf ifh e  i)roYod that he was the pei'eoii entiilod 
to recover the mortgngc-dobt.

Held, that the plaintiff was entitled to reon’or the whuli; amount legally 
-(Uie on tiio mortgage, and that sccjiou 1:3,j  of tlie 'J'raiHrcr of Property Act 
" IV of 1882) did not appl}\ Paymeut into Court under such ('iri'uinstanc(‘?i 
was only a cuuditional tender and such a conditional tender î i not a. iiaynif^nt 
•under tlie section.

Held, also, that the rnlo ol; damhqmt applied to the niortgage, the a'lvauoe 
having Loon in cash, although the interest was to bo paid in grain.

Second appeal from the decision of .T. Fitzinaurico, Disfcricfc 
Judge of Thana, varying the dccrcG of Rao Saheb (>. V. Samiyn, 
Subordinate Judge of Bassein.

Suit by the plaintilt as assignee of a mortgage. The mortga.gtj 
had been executed on tlio 12th January, 1880, by Ihilkiislma 
N. Vartak and Narayan Balkrishiia A^artak to one iW ishram  
iSadashiv, whose grandson Balkrishna as.signed it to tl^plaintill'. 
The deed pi^ovided [Uikr alia) that twenty maurflfs of paddy

* Second Appeal, No. G2i of 1S9(>,


