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and we follow it. We can see no practical difference hetween
the power to create a debt and the power to acknowledge a
liability for the debt so created. Ordinarily the power to do
the one impliedly involves the power to do other. No greater
authorisation is needed for the one ach than for the other, If,
then, by Hinda law the manager of the family has under certain
conditions authority to contract debts for which the family is
liable, he has by the same law authority to acknowledge the
liability of the family for the debts which he has properly
contracted. This latter authority is, we think, entitled equally
with the former to he considered a part of the tunctions of that
member who is wanaging on behalf of the family. The exercise
of such an anthority must often be necessary and may be very
beneficial to the family. In our opinion the manager must
ordinarily be held to be an agent duly authorised in this behalf
within the meaning of section 19 of the Limitation Act, 1877.
Evidonce may of course be adduced in each case of facts or
circumstances to show the eontrary, but there is no such evidence
in this case, the appellants having rested their defence upon the
allegation that the family was not joint when the acknowledg-
ment in question was made. We confirm the decrec with costs.

Deeree confirmed.
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Befove My, Justice Stailing, and before S&r Charles Surgenty, Ki., Clief Justice,
and Mr, Justice Telany.

Iy RE PREMJL TRIKUMDA'R.®

Civil Procedure Code (XIV of 1882), Scea 267—Piactice—Fligh Court Rule
No. 183—Order made by a Judye in chambers on client to pay tawed costs of his
attorney—LRiyht of attorney to cxecude sueh order as @ decrce—Application under
Section 622 of Civil Procedure Code (XIV of 1582) {o revicw such order,

An ovder obtained from a Judge in chawbers by an atborney against his client
for the paymcnt of costs is a deerce ororder, to the excention of which the k0.
visions of Chapter XIX of the Civil Provedure Code (XIV of 1852) apply.

* In the matber of Suits, Nos. (57 0f 1569 ; 421 of 1883; 874 of 1800; 613 of
1890, 461 of 18971 and 580 of 1391,
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Section 267 of the Civil Procedure Code is applicable to all the property of
the judgment-dehtor out of which the deeree can be satistied cither by delivery
in obedience to the decree or by sale.

The words *¢ liable to be seized ” contained in section 267 of the Civil Pro-
cedive Code are words of deseription pointing out the kind of property in
respect of which an enquiry can be held, #iw any property which is atfachable
under the decree.

Troparty of a judgment-debtor which he bas mortgaged is primdi fucie linble
to be seized in execution of a decree ngainst him, and the fact that he has mort-
gaged it will not prevenb its being attached and sold in execution of the
deeree snhject to the morfgage-debt.

A person may be cxamined, nnder section 267, in respect of property which
is primd fucie the property of the judgment-debtor, although suclr person may
allege that he is o mortgagec in possession of the attached property.

Section 622 of the Civil Procedure Code (XIV of 1882) dees not apply toa
cage where the order of which review is scught, is made Ly the High Couwrt,
The Court referred to in section 622 is a Court other than the High Court,

Stanioxs in chambers.

On the 26th Januvavy, 1893, Messrs. Bhdishankar and Kdngs,
attorneys, took out a summons calling on Premji Triknmdds to
show cause why he should not be ordered to pay to them a sum
of Rs. 6,256-2-1, heing the balance of taxed costs due to them in
respect of certain suits in which they had acted as his atborneys.
The summons was obtained under Rule 183 of the High Court
Raules, which is as follows :—

“An attorney, when he has taxed his bill of costs against his
client, may obtain an order in chambers for payment of the
sumn allowed on taxation, and such order may be executed under
Chapter XIX of the Cede of Civil Procedure.”

On the 6th February, 1803, the above swwimons was made
absolute, and Premji Trikumdds was ordered to pay Messrs.
Bhéishankar and Kdngd the said sum of Rs. 6,256-2-1.

On the 9th February, 1893, Mr. Bhiishankar Néndbhoy, the
senior partner of the firin of Bhdishankar and Kdngd, filed an
affidavit, in which he alleged that the said Premji Trikumdds was
councealing himself, and keeping out of the way, in order to delay
and defeat the execution of the above order passed against him.
He further alleged that Premji Trikumdéds had mortgaged certain
immoveable property to his wife, Premidbdi, and had pledged valu-

515

1893,

Ix# rE PREMIZ
TRIRUMDAS.



518 THE INDIAN LAW REPORTS. [VOL.XVIL

1893. able ornaments to a Mérwdri, Jand Ookhd, and that these three

Iver Prevsy  persons, vz Premji Trikumdds, Premdbdi, and Jénd Ookhd, were
TBIKUMDAS  g1le to give information as to property liable to be attached in
execution of the said order.

Upon this affidavit an order was obtained on the 9th
February, 1893, under section 267 of the Civil Procedure Code
(XIV of 1882), requiring Premji Trikumdds, his wife Premdbdi,
and J4nd Ookh4 to attend before the Judge in chambers to be ex-
amined in respect of any property in their possession liable to be
seized in satisfaction of the order of the 6th February, 1893,
and to answer all such questions as might be put to them, &e., and
requiring the said Premdabéi to produce all deeds and documents
relating to any of the immoveable property mortgaged, or alleged
to have been mortgaged, with her by the said Premji Trikumdds, &e.

Preméhdi thercupon filed an affidavit in which she stated that
on the 8rd December, 1891, Premji Trikumdss had mortgaged )
certain immoveable property to her, and that having failed to
pay her the interest due on the mortgage he had given her possess-
ion of the property on the 21st October, 1892, since which date
she had continued in possession ; and that on the 9th February
Messrs. Bhdishankar and Kéngd had attached the said property
under an order of 6th February, 1893, On the allegations con-
tained in this affidavit she, on the 17th February, 1893, obtained a
summons calling on Messrs. Bhaishankar and Kdngd fo show
cause why the above order of the 9th February, 1893, should not
bo set aside.

The summens now came on for hearing.

Macpherson for Messrs. Bhdishankar and Kédngd showed cause.

Jardine for Premdbdi in support of the summons.

The following authorities were referred to :~—Bhugobat Singh v.
Rdm Adhin Singh ; Maldrdjah Rijendro Kishore Singh Bahddoor
vo Hyabul Singh (5 Kdssirdav v. Vithaldds® ; Civil Procedure
Code (XIV of 1882), sections 267, 647649,

13th March, 1893. Srarving, J, :—In this matter My. Bhdishan-
kar, on having obtained an order for payment of costs in a number

W 22 W, R., 380, Civ. Rul. @ 17W, R, 379, Civ. Ral,
) 10 Bow, H, C. Rep., 100.
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of suits against his client Premji Trikumdds, attached certain 1803,
property of which Premji was the owner, but which it was 77 0 oo
alleged he had mortgaged to his wife, Premdbai, and of which he  Trmmeapas.
subsequently put her in possession.

On the 9th February, 1893, Mr. Bhdishankar obtained an ez
parte order from me under section 267 of the Civil Procedure
Code, directing Premdbii to appear and be examined. On the 17th
February, 1893, Messrs. Bicknell, Merwdnji and Motildl on behalf
of Prem#bai obtained & summons from me calling upon Mr. Bhéi-
shankar to show cause why that order should not be set aside.

The grounds on which the order was sought to be set aside
were that Mr. Bhdishankar was not a decree-holder ; that the
section only applies to property which, under the decree, had to
be given up in specie; and that, if it did apply to property which
could be attached and sold in exeeution of a decree, then that
the property inquestion wasnot “liable to attachinent, as Premédbéi
was a mortgagee in possession, and that this property was nob
Hable to be scized,” as it had already been attached.

Section 267 provides that ¢ the Court may, . . . on the
application of a decree-holder, summon any person whom
it thinks necessary, and examine him in respeet to any property
liable to be seized in satisfaction of the decree, &c.” Now, the High
Court Rule No. 183 provides that “ an attorney when he has taxed
his bill may obtain an order in chambers for payment of the
sum allowed in taxation, and such order may be executed undex
Chapter XIX of the Code of Civil Procedure,” Section 847 of the
Civil Procedure Code provides that ¢ the procedure prescribed in
the Code shall be followed in all proceedings in any Court of
civil jurisdiction other than suits and appeals;’ and section 649
provides that  the rules contained in Chapter XIX shall apply
to the execution of any judicial process for the arrest of aperson
or the sale of property or payment of money, which may be
desired or ordered by a civil Court in any civil proceeding.’”

Taking all these provisions together I must hold that an order
obtained by an attorney against his client for the payment of
costs is a decree or an order to the execution of which the pro-
visions of Chapter XIX of the Code apply ; and assection 267 is



1803,

Ix rE PREMIT
TRIKUMDAS,

THE INDIAN LAW REPORTS. [VOL. XVII,

a portion of that chapter, its provisions ave also applicable to
proceedings taken in the execution of such an order. Then, is
property, which is desired to be attached in execution of a
money decree, “ property liable to be seized in execution of
a decree”’? I thinkit is, The words are not “ property ordered
to bs delivered under or in exccution of a decree ”which might
limit the powers of the Court to the ascertaining what the
property was to which the decree referred, bub “ property liable
to be scized in scéisfaction of a decree,” and, in my opinion, the
wora ““satisfaction ” causes the section to be applicable to all the
property of the judgment-debtor out of which the decree can be
satisfied, either by delivery in obedience to the decree, or by sale.

I am further of opinion that the words “ liable to be seized”” do
not point to any particular period of time ab which the enquiries
may be made, 5o as to confine the operation of the section to a
period anterior to the issne of process, but are words of descrip-
tion pointing out the kind of property in respect of which an
enquiry can be held, viz. any property whieh is attachable
under the decree. The only point now to be determined is
whether the allegation by Premédbai, that she is a mortgagee in
possession, prevents the property bheing ¢ property liable to be
seized.” The property in question is admittedly the propérty of
the judgment-debtor, and, thevefore, primd fucie, is liable to be
seized in execution of a decree against him ; and the fact that he
has mortgaged it, will not prevent its being attached and sold in
execution of the decree subject to the mortgage-debt.

It is quite true that a mortgagee in possession may come in and
get removed an attachment against the property of which he is
in possession ; yet I do not think that the fact that the person
who is sought to be examined alleges, even on oath, that he is a
mortgagee in possession (such allegation not having been tried
and determined by the Court) deprives the Court of the power
to order such a person to be examined respecting the property ;
beeause it must be remembered that at the time the order has
to be made, in all probability it is not known whether the
mortgagee is in possession or not, and it is possible that, on
examination, the Court might be of opinion that the examinee was
either not in possession at all, or not in possession s mortgagee,
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and thereafter order an attachment to e placed or continued
on it. To hold that such an allegation would prevent the Court
examining such a person, would be, in my opinion, placing a
premium upon judgment-debtors setting up persons to prefer
false claims as mortgagees in posgession, and would thus ham-
per the Cowrt in giving to judgment-creditors that assistance
to which they are entitled at its hands. Consequently I hold
that the order of 9th February, 1803, was vightly wmade, and
the summons of the 17th February, 1893, must be dismissed
with costs. Counsel cortified for.

Summons dismissed,

On the 23rd March, 1893, Zang (Acting Advocate General) on
behalfof Premdbdi applied to the Court (consisting of Sargent,C. J.,
and Telang, J.) in its extraordinary jurisdiction for revision of
the order made by Starling, J., on the 9th February, 1893, undex
section 622 of the Civil Procedure Code (XIV of 1882), and for a
rule nise calling on Messrs. Bhdishankar and Kdngd to show cause
why the said order should not be set aside, and also for an
interim stay of the said order.

Saperxt, C. J. :—~We do not think we Lave power to grant the
application under scction 622. That section does not seem to
apply to a case like this, where the order, of which a review is
sought, was made by the High Court. We think the Court
referred to in the section, whose records may be ealled for, is a
Court other than the High Court, and we must; therefore, refuse
this application. "

A pplication refused.

Attorneys :—Messrs.  Bhdishankar and Kingd, and Messrs,

Bicknell, Merwdnji and Motilal,
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