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As to the second point. The mortgage may ho of the whole
interest of the mortgagor, hut wc do not see how this can possibly
render it legal. The object of the Act is to keep a hldi/ intact,
and wdth that object it forbids the inortgaging of any portion of
any 1Jidg. The mortgagor in the present case wns, it is said, at
one time the owner of the whole hhdg, but he sold a part of it to
one Bhagvan in 1873 and he mortgaged the rest to the appel-
lant in 1880. Both of these transactions were illegal under tlio
Act, and the fact of the earlier transaction cannot possibly be
held to validate the latter. The true and only test to apply to
the case is to see whether what the appellant seeks now to liave
sold is a portion of a hhdg other than a recognised sub-division
of such IMg. Both the lower Courts find as a fact that it is,
and, therefore, tlieir decision on the law is correct. We confirm
the decree with eo8ts.

CRIMINAL EEVISIOiY.

Bi'fore M r, Justice rarsons and Air. Justice Eanade,

MANOCKJI DADABHAIi.. THE BOMBAY TEAMWAY COMPANY.*

TramvJays Act {Bom. Act | of 18/4), Sec- 24— llerjitHtiwj the iravelHuf/''—
Meaning of the words—Bcgulation mcuU under the section for regulutbuj
the. conduct of the Gom™iaNy s servants—Jlle(jalitij of suck regulation.

Tlio words “ regulating tlio travolling ” iu soction 24' of tlio Bombay Tramways
Act (Bom. Act | of 1874) nioau laying doAvii rulos as to liow povsons sliall travd,
tliat is to say, rales for tlio conduct and boliavionr of tho persons Vv'lio travel, and
cannot bo liold to incluclo rulos for tlio conduct of tho Company’s servants,
prescribing wliat they filiall do, or Xhat tliey shall not do, in tho mnttur, for

instanco, of issuing tickets.

Section 34 of Bombay Act | of 1874 autborlses the Bombay Tramway Com-
pany to mako regulations “ for regulating the travolling in or upon any
carriage belonging to them.” Under this section tlio Company made tlio
foHov ing rognUition;—

“ Any conductor wlio shall nogloct to issue a ticket to a passong(H', or KkluiU
issue to such passenger a ticket bearing a nnnibcr other than (me of the num-
bers contained in such books, or sliall issue a ticket of a lower denomination
than the amount of the fare, or noir-consecutivo in number, or a tiijket oilier
than the ticket provided by the Company for tho journey to I)o travelled,— hiball

for every such oJfence bo Hablo to a penalty not exceeding Rs. 25.”
Held, that the regulation was 'idirci, vires-

* C't'-nniral Pvevision, Ko. 215 of 1890,

730

1897,

1?Al1IBUERAM
I

Cor.MC'fon

01? liKOACII,

180G.
Jomnher 12,



18))0,

IN\U>0OCEJI
V.
lIOMUAY
T kamwav

QOM'Adr,

THE INDIAN LAW REPOIITS, [VOL. XXII.

A iPLICAtiox under section 439 of the Code of Ci-iiniiial Pro-
ccdni'c ( Act X of ]1882),

Tlic ncciised WI\s a traiinvay conductor in the scrvioo of tlio
BoniLny Ti'amway Conipaiiy.

lie was proHCCutud I>y the Company for omitting to issue a
half-aniia ticki't to a jias.sengci’ al't(U vecoi[)t o: the fare, as lie
was lioiiml to do under liye-law 0 iVamed liy tlio (yoinpauy uu(hr
Section 21 oi' the lioiuliay MN'j'am\va3d's Act (Uom, Act | ol' 1874),
wliich autliorises th(! Oompanyto make lu™o'ulalioiis  l'o* reojnlat-
iii/4 till! travelling' in oi' upoii any carriaj™i! In-longing to tlicm/?

Tliu lyi;-law was as i'ollows :—

“ Kvory porsini iravolliug on Ilio inuinvfiy will, on pavnuait < luh fan>, bo

fiiruiMIKul with a ticluit HjHicil'yinj* ilx! iimoiini of I'aV* iviul simll wlion mjiilriKl

vill lio ruini.slK td WIIIII)O»I<n‘ nacli coniainiu}’ tiokoiH <'on,sitcniivoly nnniborod

Tlio accused was convicted wider tl»e ahove bye-law and seii-
tcnced to paj-a fu,c of Rs. 5 ])y Iviuin Bahadur V. Il. Dastur,
Acting 'I'nird Presidency Magistrate.

The accused tlicroupon moved tho High C-onrt nnder its ro-
visional jurisdiction to set aside tlio conviction aiul sontence.

Ji. /i. Fai/mdstrr and D/uuijih/tai Jdimfjlr for tlie accused.

L(tV(j, Advocate Cicnerul, (with IMessrs, liougldon and Byrne)
for complainant.

Paksons, .T.—The applicant has been convicted of the offence
of failing to i.ssue an half-anna ticket to a passenger on the
Ionihay Traiinvay on receipt of the fare, as he was hound to do
under bye-law G framed under section 24 of tlie Bondjay Act |
of 1874' (The Bombay Tramways Act). The hye-law is as fol-
IQAYS —

« Each tramway car shall bo in charge vt a conductor, .« cach conductor
will be funiiahed with boolcB, each contuiuing tickotij consocutivcly ninuboroj.
Any conductor who shall neglect to issuo a ticket to {vpassongor, or alial Issue
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to sucli passenger a ticlcct l)oaring a number otlier than ojae of ilio uniubcTs
contniuecl in such books, or sh-ill issue a ticket of a lowoi' denomination tlian
tlie amount of the faro or non-consccutive in ninnl)or, or aticket other than the
ticket }rovido(l by the Company for tho joiivncy to be tvavellcd, shall, for every
stich olfence, bo liable to a penalty not eicceeding Rs. 25.”

Tho point is, wbetlicr tins is a bye-law that could legally
be mado uuclcr the said section 24, which allows the grantees
to make regulations for regulating the travelling in or upon
nny carriage belonging to them. It is argued by the Advocafcc
deneral, for tho prosecution, that as tho payment of fares and tho
taking of tickets are essentials of travelling, a regulation as to
the issue and grant of the tickets is a regulation of tho travel-
ling. Wo cannot, however, agree with the argument. Sections
16 to 18 of the Act provide for tho payment of fares, and give
the grantees the power to regulate the placo and manner of pay-
ment. It may bo a preliminary of travelling that a pel’'son sliall
take a ticket, "ut it is not an essential of travelling that ho shall
have a ticket, still less a ticket of a consecutive number or of
a particular colour. We think tho words “ regulating the travel-
ling can only mean laying down rules as to how persons shall
travel, that is to say, rules for the conduct and behaviour of tho
persons who travel, and cannot be held to include rules for the
conduct of tho Company”s own servants, prescribing what they
eshall do or what they shall not do, in the matter, for instanco, of
the issue of tickets, which rules are only framed by tho Company
for their own protection against tho possible fraud or dishonesty
md; their servants. We are confirmed in this opinion by the fact
that an express danse to enable byo-laws to be made for regu-
lating the conduct of railway servants was by Act IV of 18S3
inserted in tho Railv/ay Act, 1879, and now forms part of the
llaihvay Act,, 1S90.

Wo reverse the conviction and sentence,

Ranade, J. :(—The question of law to bo considered in tliis case
is whether Rule 6 of tho rules framed by tho Tramway Company
for the regulation of the duties of conductors falls within tbo
scope of any of the clauses of section 24 of Bombay Act | of
1874. 1t was contended by the Advocate General, who appeared

on behalf of the Company, that the clause which permitted tbo
B 4,19—5
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Company to make rules for ilio regulation of travelling, included
a pfjvver to frame rules for the conduct of the Company’s servants.
I am unaldo to accept tlie correctness of this view. The words
used ill scction 24" arc einular to those used in tlie llailway Com-
pany”s Act, Hcction 47, chui.se [(j) of Act IX of 1890, which sed-
tion, however”™ coutiiin.s a Kcparatc cl.'uisc (c), empowering the
CoinpiLiiy to make rules for reg'uhiting tho conduct of its own
servants. It in (piito clear from this that the wordis used in
section 24' do uot ini])ly tlic power to inako rules for tho regu-
lation of the conduct of the Coml)any”s servants. This hocomes
still more clear from the fact that siiction 8 in tho old llailvvays
Act IV of 18TO contained a clause (<) Kimilar in its import to
the words used in, Bection 24 of tho Tramways Act, and iJut tho
Legislature deemed it necessary to pass a new Act IV of 18S3 by
which for tho fu'st time power was conferred on railway a<hnin-
istralion to nialvo rules for rogulatin*- tho conduct of railway
servants. It accordingly appears clear that the words used in
section 24, on wiliicli tlio Advocate (Jt'neral relies, caimot he under-
stood as conferring a ])o\ver on the Ti'auiway Goiapany to frame
rules for regulating the conduct of its sei'vants in a way to
make tlie negligent oniissioti of the conthictor to issue tickets to
passengers an oli'ence under the Tramways Act, Tho Company
has the power to dismiss its servants for neglect of duty, but the
negligence or omission cannot bo dealt with as au olTenco crimi-
nally punishable. Tho rulo ia obviously ullra vireti, and wo must
reverse the conviction and seutencc passed in this case.

CEIMINAL REVISION.

Bi'foro Mr, Justice. Parsom and J/c. Jvalice Ramde.
In JJ' NAIIALCIIANJ) MOTHIAM.*

ToUcc—Bomhay Didrkt Police Act (B(M. Ad VIhif 1807 Sec. :i.3—" Iholk”

— Meaning of (he loard—Btrudure ccmtvMplaicd h/ ihn Hcelioa ‘'ntmt he

comirmted Qil a puhlie mad ami mtiH niuxc imlmnce lo tho piMic—Con-
‘itniciion.

Tlie aciiuscd hiul a liouso on oacli fiidc of a public road, Ou the ocoaKi<JU of

a wedding lio pul. bamboos acrokH the strei;!, from the lop windowH of one

*Criuiin:il Revision, iJo. 20G of 189C.



