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Bcfori M)\ Jicstico Parsom  and M r, Justice Banadc.

VTA.RBHEEAM (original OrroNUNT), ArpicLLANi', v. The COLLEOTOlv *1897.
01? BROACH (ouiginal Api’ liCant), RissroNOEN’ T.* June 15.

BM/f—JBhafjiIaii A ct (Bom. Act V  o f  18(!2), Sec. 2-~Sale o f  a portion o f
a hhi'aj in execution of a (^co'ca—J?rocess fo r  sale— Collector''s ri<jh£ to <jct •
ihe jiisicess qnasJied.

Tho appellant was tlio mortgagee of a portion oi' a hhd(f iniiloi’ a inortgafjc 
dated 1880, and in a suit l)rought upon the inortgaj^o obtained a dcoioo for wale 
of the mortgaged propeity. An nttaL-lmiont v/as issTied and an order i'or sale 
viis made. Thereupon tho GoHcctor applied, niidor section 2 of Bombay Act V 
of 18()2, to set aside tho attachment and order I’or sale.

Held, that the mortgage oi: a portion oJ: a Mag unlawful liiulor woct'on 3 
of the Act, and a process having been issued for sale of su<;h i)ortion, tlio CoUoctor 
was entitled to have it quashed.

llanchoddas y, BancIioddasO-) distinguished.

Second appeal from tlie decision of C. Fawcoit^ Assisfcaiit 
Judge, F. P., of Broach.

One Hargovan Parshotum was the owner of a bluhj in tlie 
village of Asta.

In 1873 lie sold a gahJtdn (or building site), which was appur­
tenant to liis IJidg, to one Bbagvan, and in 1880 ho inortyaged 
the remaining portion of the hhag to oue Narblieram Sadarani.

In 1888 Narbheram sued upon tho mortgnge and ]io having died, 
his heirs obtained a decree for sale of the mortgaged property^, and 
in execution the property was attached and ordered to be sold.

Thereupon the Collector intervened (in 1S91) and applied to 
the Court, under section 2 of Bombay Act V  of 1862, to set aside 
the attachment and order for sale, on the ground that tlic pro­
perty attached was only a portion of a lluig and did not include 
the gabhdii which was appurtenant to it.

The execution creditors contended that tlie galhchi in question 
was no part of the hJidg; that the judgmcnt-dcbtor had no title 
to the gabhdn that tho whole of his interest in the hh&g was 
attached, and that the attachment was not illegal,

* fc'econd Appeal, No. 124 of 181)7.
(1) I . L. E,, 1 Bom,, 581.



3«()7. Tho Suboi’flinato Jin.lgo of Anklesvar found that i\\Q gahltdii
Kaubheham was part ol' ]Iar^’Ovau''ti iinccstral hhd(j\ that ho had sold tho
C o l /k c to u  ff/^hhun in 1S7-J  in contravonlion of tho provisions of Bombay

OFlhioA'ai. Y . ,111(1 tliat aa the ijabh/ui was not included in tlio
property attachcdj tho attachment was illco-al. He, tliercforo, set 
aside tho attachment and order for salcj and liis decision Avas 
coulh’iiicd, on a])peal, by the Assistant Jud^'c of Jkoach.

Tlie decrec*hokler.s thereupon preEorred a second appeal to tho 
lliiih Court.

Itanehshah JehaiKjirs/iah for apix’llants.

Kao liahadur Fasiukv J. K iriilw , (jovcrnment Plcaderj for 
respondent.

P au so ns, . f . -The appellant sought to havo a portion of a 

hhuj sold in execution of a decree on his mortgage. At the 
instance of iho Collector tak(iu under section 2 of the Bhagdari 
Act (lioni. Act V of 1862) the Court below sot aside the proccss 
for sale.

It is argued before us that tho lower Court was wrong,
(1) becausc the Act docs not apply to a sale under a mortgage,
(2) because the mortgage was of tlui whole interest of the mort­
gagor in the hliArj, We think that neither of these arguments 
is sound.

In support of tho iirst point, Ilanchoikhs v. llanc/ioddaŝ '̂̂  is 
citcd. No douljt there is a remark in that decision that tho 
words “ attachment or sale by the process of any Civil Court ” 
in Bcction 1 wore intended to prevent attaclnncnt and sale under 
simple money decrees, and not to prevent tho sale of mortgaged 
property in satisfaction of tho mortgage-debt. lint tho Court 
there was dealing with n mortgage made before tho Act was pro­
mulgated, and the remark must be confined to such. The words 
of section 2 of the A ct aro very wide, and section 3 declares 
that it shall not bo lawful to mortgage any portion of a hkdff. 
Under section 3, therefore, the mortgage in tho present case was 
unlawful, and as there had been a process issued for tho salo of a 
portion of a bhdg, the Collector under section 2 was entitled to 
move the Court to get it quashed.
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As to the second point. The mortgage may ho of the whole 
interest of the mortgagor, hut wc do not see how this can possibly 
render it legal. The object of the Act is to keep a hldi/ intact, 
and wdth that object it forbids the inortgaging of any portion of 
any IJidg. The mortgagor in the present case wns, it is said, at 
one time the owner of the whole hhdg, but he sold a part of it to 
one Bhagvan in 1873 and he mortgaged the rest to the appel­
lant in 1880. Both of these transactions were illegal under tlio 
Act, and the fact of the earlier transaction cannot possibly be 
held to validate the latter. The true and only test to apply to 
the case is to see whether what the appellant seeks now to liave 
sold is a portion of a hhdg other than a recognised sub-division 
of such IM g. Both the lower Courts find as a fact that it is, 
and, therefore, tlieir decision on the law is correct. W e confirm 
the decree with eo8ts.

CRIMINAL EEVISIOiY.
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B i'f o r e  M r ,  J u s t ic e  r a r s o n s  a n d  A i r .  J u s t i c e  E a n a d e ,

MANOCKJI DADABHAIi.. THE BOMBAY TEAMWAY COMPANY.*

TramvJays Act {Bom. Act I  o f  18/4), Sec- 24— llerjitHtiwj the iravelHuf/ ' ’—
Meaning o f the words—Bcgulation mcuU under the section for regulutbuj
the. conduct of the Gom îa îy s servants—Jlle(jalitij o f  suck regulation.

Tlio words “  regulating tlio travolling ” iu soction 24' of tlio Bombay Tramways 
A ct (Bom. A ct I  of 1874) nioau laying doAvii rulos as to liow povsons sliall travd, 
tliat is to say, rales for tlio conduct and boliavionr of tho persons v'lio travel, and 
cannot bo liold to incluclo rulos for tlio conduct of tho Company’s servants, 

prescribing wliat they filiall do, or ■\̂’hat tliey shall not do, in tho mnttur, for 
instanco, of issuing tickets.

Section 34 of Bombay Act I  of 1874 autborlses the Bombay Tramway Com­

pany to mako regulations “  for regulating the travolling in or upon any 
carriage belonging to them.” Under this section tlio Company made tlio 
foHov ing rognUition; —

“ Any conductor wlio shall nogloct to issue a ticket to a passong(H', or kIuiU 
i s s u e  to su c h  passenger a ticket bearing a nnnibcr other than (me of the num­

bers contained in such books, or sliall issue a ticket of a lower denomination 
than the amount of the fare, or noir-consecutivo in number, or a tiijket oilier 
than the ticket provided by the Company for tho journey to l)o travelled,— hiball 
for every such oJfence bo Hablo to a penalty not exceeding Rs. 2 5 .”

Held, that the regulation was 'idirci, vires-

* C't'-nniral Fvcvision, Ko. 215 of 1890,
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