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APPELLATE CIVIL.

Before My. Justice Dayley, Chief Justice (deting), and Mr. Justice Candy.
ANNAJI DATTATRAYA (or1ciNar PraixTirr), APPELLAXT, 1,
(HANDRA’BA'T (orieixar Derexpant), Rrsronpexe,*
Cieil Procedure Code (At XIV of 1882), See, 266 —Atachable inlerest~—
Vested remaimder—Gift—Gift to a woman gives a life inferests
The plaintiff sued to have it declared that a certain house was Hable to he
attached and sold in. execution of a decree obtained by him against the defend.
ant's son. The defendant, who was 80 years of age, claimed the housc as lher
alsolute property, alleging that her son by a deed had given it to her as =
provision for her maintenance. The deed stated that she had been made the

vwner of the house ; that the donor had no right to it, and that it wholly helong-
ed to her,

ki, that the plaintiff was entitled to the declaration prayed for. The
gurronnding circumstances showed that the house was revertible to the donor
on the defendant’s death, He had what in English law would be termed a

vested remainder on her death, and be had, therefore, o saleable interest during"

~ her life. ...He had an interest which could be attached and sold wnder section 268
of the Civil Proceduve Code (Act XIV of 1882).

In the ease of gifts, as in the case of wills, .the well-established rule must be
followed that, inthe absence of express words showing such an intention, a gift
to a woman does not confer an absolute estate of inheritance which she is enabled

to alienate,

THIS Was a second appeal from the decision of Dr. A, D, Pollen,
District Judge of Belgaum.

The plaintiff sued for a declaration that a certain house was
liable to he attached and sold in execution of a decree obtained
by him against the defendant’s son, Rivji Raghundth Karnik, in
the Bombay Court of Small Causes, ‘

The defendant Chandrabai contended that the house was her
absolute property under an assignment. from her son Réviji

Raghundth for her separate maintenanee. - The assignment was’

in the following terms: —

¢ You are my adoptive mother. We lived together till to-day, bub we cannot
live together horeafter. I yon live apart I am not likely to provide maintenance
for you at the proper time. Ilence as a provisiou for your support I have
delivered my house to you and made you the owner thereof.
the house and let it to others, You may recover its rent direct.
» Second Appeal, No, 321°0f 1891,
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right toit. It wholly belonga to you. I have this day delivered possession of .
the honse to you, and cansed the tenants to execute labuldyats in your favour.
I have not mortgaged or sold the house to others. Ihave no rightto doso in
futare, ¥You will hereafter have no claim for maintenance against me, You
should support yourself by the rent of the honse. Ihaveno objection to your -
managing the honse according to your pleasure.” )

The Subordinate Judge found that the house was liable to sale
in execution against Rdvji Raghundth subject to the defendant’s
right to‘enjoy it till her death, and decreed the elaim making the
declaration sought for.

The defendant appealed, and the District Judge rev u',sed the
decree.

The plaintiff preferred a second appeal.

Visudeo Gopdl Bhanddrkar for the appellant:—The queqtmn
is whether the appellant, who is the judgment-creditor of Révji,-
is entitled to sell the house in dispute in execution of his deeres,
The effect of the deed made by Révji in his mother’s favour is
to give her only a life-estate, and Réviji has a vcstp;,v.wht in
remainder —IHiradbdl v. LekshmibditV; Seth Mulchand v, Big
Mancha @ ; Koonjbelhdri v. Premchand Dutt(d). Unless an express
power of alienation is given to the widow in the document it-
self she eannot alienate—Ganput Rio v. Rim Chandar® ; Umes
Olamder Sivkdr v. Zakur Fatima®. The present is, therefore,
not & case of contingent interest, and consequently it does nét
fall under the provisions of section 266 (&) of the Civil Pro-
cedure Code,

Mahddeo Chimndji Apté for the rvespondent :—Though the
document does not authorize the mother to alienase, still: the
question with respect to succession after her death is to be taken
into consideration. If Ravji be not alive at the time, some
other person would succeed, but if he be living he would succeed
as heir to his mother. His interest is, therefore, contingent

~and not a vested remainder ; consecuently the case is governed

by section 266 (%) of the Civil Procedure Code— Ram Chundei
Tantra Doss v. Dhurmo Narain Chuckerbulty®. Under the
M L L. B., 11 Bom,, 573, . () I. L. R, 11 All,, 296,

(3 L, L. B, 7 Bom,, 491, @ 1, L. R., 18 Calec., 164.
® I, I R, 5 Cale,, 684, ¢ 15 W, L., Full Benceh, 17,
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Jocuinent the son has given up all his rights to the property 1592,
till his mother’s death, and his interest is contingent upon his  Awxis
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surviving her. During the life-time of the mother, at least, his v
interest being contingent, it cannot be sold —Bebee Tokai Sherob Cni¥vrisir.
v, Daved Mullick Furcedoen®. Under the document the
mother has become absolute owner, because at the outset the
document purports to be wdlaki patre (deed of ownership),
Turther, in the body of the document it is distinetly stated that
she is made the full owner, and is to deal with the property as
she likes,

Caxpy, J.: —We are unable o agree with the view taken by
the District Judge, that Rivji had no saleable interest in the
house, on the ground that the conveyance execcuted by him in
favour of his adoptive mother was an absolute transfer of full
ownership, and, therefore, Ravji’s right to succecd to the pro-
perty on his mother’s death, if she still had an interest in it at
the time' of her death, was, as a mere contingent interest, not
Hable to attachment and sale under the Civil Procedure Code.
‘We think in the caseof gifts as in the case of wills, that the
well-gstablished rule must be followed, 7, ¢., that in the absence
of express words showing such an intention, a gift to a woman
does not confer an absolute estate of inheritance which she is
enabled to alienate. (see Herdbdi v. Lakshmibdi®™® and Koonj-
behdri v. Premchand Dutt®),

It may be assumed that a Hindu generally desires that an
estate, especially an ancestral estatc, shall be retained in his
family ; and it may be assumed that a Hindu knows. that, as a
general rule at all events, wonien do not take absolute estates
of inheritance which they ave enabled to alienate (Mehomed
Shumsool v. Shewukrém™ ). Now what are the surrounding
circumstances here? Tt is admitted that defendant, the adoptive
mother, is over 80 years old; and the deed A recites that Révji
walkes over to her the house in guestion (which is admittedly
the only ancestral property remaining in the family) as a pro-
vision for her maintenance. She is to support herself by “the
rents, &e., of the house” There are no words giving her

(1) § Moore’s 1, A, 310, & I L. Ry 5 Cale., 684, !
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expressly the power to alienate the property. She is made
owner thercof, but that is quite consistent with a life-interest, -
We have no doubt, therefore, that the Subordinate Judge was
right in holding that the surrounding circumstances show that
the house was revertible to Rdvji on the lady’s death, If so,-
then Rdvji had a saleable interest in the house during the lady’s
life. The Subordinate Judge quoted a case in which the rights
of an adopted son in the family property were, by express
agreement, deferved till the death of his adoptive mother—see
Clitko Raghundth v. Janaki®; and this Court held in Second
Appeal, No, 547 of 1888, decided 18th December, 1889, that such
rights could be attached and sold. Whatever may have been
the rulings under Act VIII of 1859, it is clear that, under the "
present Civil Procedure Code, Révji’s interest could be attached:
and solds The lady had an estate for life with power to ap.
propriate the profits; and Rdvji had what would be termedin
the phraseology of English law a vested remainder on her death
(Cf. Bhagbutti v. Bholindth @), Such a property is caubie of
being attached under section 268, Civil Procedure Code.  If does
not fall within the description of an expectancy or of a mercly
contingent or possible right or interest (Umes Chunder Siredr v,
Zahur Fatima®), v _
Under these circumstances we must reverse the deeree of the
District Judge and restore that of the bubmdnmto Judge, w1th
all costs on defendant,
’ DGG?'CB ‘I'U‘L'U')'SU{]
(1) 11 Bows H, C. Rep., 199, @ TR, 2 L A, 256 abpp, 259 and 260
@ I, Lo R, 18 Cale., 164



