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B afore M r . J n s tk e  D a y le y , C h ie f  J u stice  (A cU n g ), a w l  M r . J u stice  C a n d y ,

ANNA’JI D-ATTATRAYA (original Plaiktiff), AppellakTj 
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C(i:il Pt'oeadiire Code (A c t  X I V  0 /1 8 8 2 ^ , ;SVe. 2 6 6 — Attachable in ierest—’  ~ 
Y ed ed  rem ainder— G ift— G ift to a  wom an gives a life intered»

T h e p la in tiif sued to  have it  d ecla red  that a certa in  house Avas liab le  t o  be 
attached  aiid so ld  in. e x e r t i o n  o f a deeree ob ta in ed  b y  iiiu i agaiiiat tliQ defeu d - 
ant’a sou. T h e  defendant, w lio  w as SO yea rs  o f  age, cla im ed the honge as her 
absolute p rop erty , a lleg ing  th at her son  b y  a deed  had given  it  to  her as a 
prov ision  fo r  h er  m ain tenance. T h e  d eed  sta ted  th at she had been m ad e  the 
ow ner o f  tbe  house j th at th e  d on or had n o  r ig h t  to  it, and that it  w h o lly  be lon g ­
ed to her,

Ui^M, tlia t the  p la in tiff w as en title d  to  the  d eclara tion  p ra yed  fo r . T he 
snrronndhig circum stancos sh ow ed  th a t  th e  house waa revertib le  to  th e  d o n o r  
ou the d e fen d a n t’s d ea th . H e  liad  w h at in  E nglish  la w  -^vould be term ed  a 
veafced rem ain der on  her death , an d  he had, th ere fore , a saleable in terest d iiring 
iier l i fe - , .H e liad  an intereat 'svlnch cou ld  b e  a tta ch ed  and sold  u n d er  section  2fi6 
o f  the U ivil P rocedu re  C ode (A c t  X I V  o f  1882).

In  the case o f  g ifts , as iu  th e  case o f w ills , .the  w ell-estab lis lied  ru le  m u st be 
fo llow ed  th a t, in  th e  absence o f  exp ress  w ord s  sh ow in g  such au intention , a g ift  
to  a  wom an does n o t  con fer a n  a bsolu te  estate o f  inheritance  w h ich  she is enabled 
to alienate.

T h i s  was a second appeal from the decision of D r .  A. D. Pollen, 
District Judge of Belga-urn. ;

The plaintiff sued for a declaration that a certain house Avas 
liable to ]je attached and sold in executiou of a decree obtained 
by h i m  against the defendant’s son, RiivjiEaglmndtliEarnik^ i n  

the Bombay Court of Small Causes.
The defendant Chandrdbai contended that the house wa.s her 

absolute property under an assignment, from her son Riivji 
Eagiiunath for Iier separate maiiifcenanee. The assignment v̂ âs 
in the following terms : —

“  You are n iy  adoptive  m oth er. W e  liv e d  toge th er  t ill  to -d a y , b u t  w e eaunot 
live  togeth er hereafter. I f  y o n  l iv e  a p art I  am  n o t  lik e ly  to  px^Ovidc inaintenauco 
for you  at th e  p i'oper tim e. I le iic e  as a  jirov isiou  fo r  y ou r  su p p ort I  h ave 
delivered  m y hou se to  you  and  jnade y o u  th e  ow n er thereof. Y o n  sh on ld  l iv e  in  
the house and let it  to  o th ers . Y o u  m ay  recov er  ita r&iit d irect. I  h a ve  n e  

S econ d  A ppeal, N o, 321 o f  1891. <
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1892, J’igh-t to  it. I t  %vholIy b e lon gs  to  y o u . I  have th is  clay tlelivorecl possesaloii of 
th e  hoiiao to  you , and caused  tho tenants to  execu te  hihuMyats in  you r favour.

504 THE INDIAN L A W  BEPO RTS. [VOLi X Y II,

DATXATRArA, 1 have n o t  m ortgaged or so ld  the house to  others. I  have  n o  righ t to  d o  so in 
t’. _ fu tare . Y o u  w ill hereafter have n o  cla im  for m ain tenance against m e. Y ou  

C h an ok abA .1. g],ould support you rself b y  th e  ren t o f the  house. I  have n o  ob jec tion  to  your 
m anaging the liouse a ccord in g  to  yo u r  p leasure.”

The SuLorcliiiate Judge found that the housse was liable to sale 
in execution against Ravji Raghunatli subject to tbe defelldant^s 
right to enjoy it till her death, and decreed the claim making the 
declaration sought for.

The defendant appealed, and the District Judge reversed th<j 
d.eci'ee.

The plaintiff preferred a second appeal.
Vdsudeo Go])dl Bhanddrlm' for the appelLant:—The question 

is whether the appellant, who is the jndgment-creditor of Eavjij 
is entitled to sell the house in dispute in execution of his decree. 
The ef?eet of the deed made by Rjivji in his mother’s favour is 
to give her only a life-estate, and Ravji has a vested^pght in 
remainder—JTimJai v. LalishmihaV^'^Seih Mulcliand v. Bai 
M a n ch a ; Koonjbehdri v. Pfeincliand DidU^\ Unless an express 
power of alienation is given to the widow in the document it­
self she cannot alienate— Ganpat Rao v.' Rdm ChandcM^  ̂y Umeji 
Ohunder Sirhdr v. Zahur Fatimâ -̂ 'K The present is, tlierefore, 
not a case of contingent interest, and consequently it does not 
fall under the provisions of section 266 [k) of the Civil Pro- 
ced-ure Code.

Mahddeo Chimndji Apte for the respondentThough the 
document does not authorise the mother to alienate, still the 
question with respect to succession after her death is to be taken 
into consideration. I f  Ravji be not alive at the time, some 
other person would succeed, but if he be living he would succeed 
as heir to his mother. His interest is, therefore, contingent 
and not a vested remainder ; consequently the case is governed 
by section 2G6 {k) of the Oivil Procedure Oode—Bam Ohundef 
Tantra Boss v, Bhimno Ndra.in Clmckerhtdti/^\ Under the

(1) L  L . E ., 11 E om ,, 573. (D I. L . B ., 11 A ll . ,  296.
(2) L  L . E ., 7 Boui., 491. (f.) I . L . R ., 18 Calc., 1 6 4
(S) I .  L . E.J 6 Calc., G84. («) 15 VV. R.. F u ll B ench , 17.



♦locmneiit tlie son lias given up all his rights to the property
till his mothe^^s death, and his interest is contingent upon Hs AknAji 
aiii'viving her. During the life-time of the mother^ at least, his 
interest being contingent, it cannot be m\^—Behee Tohai 8Jierob Gnxmni'Bii. 
V . Davod Mullich Fureedoon '̂^K Under the document the 
mother has become absolute owner, because at the outset the 
document purports to be radlaki faifa. (deed of ownership).
Further, in the body of the document it is distinctly stated that 
she is made the full owner, and is to deal with the property as 
she likes.

C a n d y , J . : —We are unable to agree with the view taken by 
the District Judge, that Ravji had no saleable interest in the 
house, ou the ground that the conveyance executed by him in 
favour of his adoptive mother was au absolute transfer of full 
ownership, and, therefore, Ravji’ s right to succeed to the pro  ̂
perty on his mother’s death, if she still had an interest in it at 
the time" of her death, was, as a mere contingent interest^ not 
liable .to attachment and sale under the Civil Procedure Code.
We think in the case of gifts as in the case of wills, that the 
well-established rule must be followed, i. e., that in the absence 
of express words showing such an intention, a gift to a woman 
does not confer an absolute estate of inheritance which she is 
enabled to alienate, (see Herd bat v. Lahshmibdî '̂  ̂ and Koonj- 
hehdri v. Preinchand Dutt̂ '̂>),

It may be assumed that a Hindu generally desires that an 
estate, especially an ancestral estate, shall be retained in his 
family ; and it may bo assumed that a Hindu knows, that, as a 
general rule at all events, women do not take absolute estates 
of inheritance which they are enabled to alienate {Mahomed 
Sliumsool V. SJtevjuJcrdm^̂ )̂. Now what are the surrounding 
circumstances here ? It is admitted that defendant, the adoptive 
luother, is over 80 years old; and the deed A  recites that Ravji 
makes over to her the house in question (which is admittedly 
tbe only ancestral property remaining in the family) as a pro­
vision for her maintenance. She is to support herself lay the 
rents, &c., of the h o u s e . T h e r e  are no words giving hei'

0 ) (i M o o ie ’a I . A ., 510. I . L . I i . ,  5 O a lc., 684#
P) I, L. li., 11 Bom., 573. R., 2 I. Ai, 7, at p. 1±.,
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__expressly tlie power to alienate the property. She is made
Aknaji owner thereof, but that is quite consistent with a life-interest* 

Dawatea-sa doubt, therefore^ that the Subordinate Judge was
CiasBBABii. I'ig’ht in holding that the surrounding' circumstances show that 

the house was revertible to Eavji on the lady’s death. If soj 
then Bavji had a saleable interest in tbe house during the lady^s
life. The Subordinate Judge quoted a case in which the rights
of an adopted son in the family property were_, by express 
agreementj deferred till the death of his adoptive mother—see 
Ghitho liagkimdth V. Janahi^^l] and this Court held in Second 
Appeal, No. 547 of 1888, decided 18th December, 1889, that such 
rights could be attached and sold. Whatever may have been 
the rulings under Act V III of 1859, it is clear that, under the 
present Civil Procedure Code, Eavji’s interest could be attached 
and sold. The lady had an estate for life with power to ap­
propriate the profits; and Bavji had what would be termed in 
the phraseology of English law a vested remainder on her death 
{Cf. BhagbutU v, Blioldmith Sueh a property is cabbie of 
being attached under section 266, Civil Procedure Code. B  t̂ pes 
not fall within the description of an expectancy or of a merely 
contingent or possible right or interest {JJmes Gliunder Sircar v. 
Zalmr

Under these circumstances we must rei'crse the decree of tlie 
District Judge and restore that of the Subordinate Judge, with 
all costs on defendant,

Decrce reversed,
(1) 11 ]3om„ Hi 0. Hep., 100. (2) I. B., 2 I. A., 25G at pp, 259 and 260

<3) I. L . R ., IS C a lc ., 164.
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