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Before- Sir 0 , IP. Farran, Kt>, Chiof Jxistive', and Mi'. Judice Candy,

GANPAT BTIAGVAN, DECEicE-iroLDicit, MAjlADKV Il'AEr, * iro7.
Dufendant.^ Jam, 10.

Execution— Ai'i'at— Aj)plU'ai'wn of jmhjment-ilsUo)' to he ilcdam l i n s o l o '  ' ”
ent— Buhgeqtient procmlhujff in execution against kUn—JPrw'ticc—Pro- ' 
cedure— Oiinl Frocahire Code [Act X I V  o f  1882), Seen. 2t5 P>, o3(>, 337 A,
3-U' and  349.
Gimpat Bhagvan obttuncd a inouoy-ilocroo against Mahadev and in oxociit ion 

applied for liis arrest and inipL-isonniout. Heforc ilio M’ai'nuit (if nrrost was 
issued, but affcci* Jlaliadev Jiad appeared iu Couvt :iii tiljcdicuceto a iiol.icu imdiiv 
section 2151) of tlio OiÂ il rrofoduro Code (Act X IV  of 1S>S2), aiioilior judginont' 
evoditor applied fovoxocntiou of imothor duei'oo ayainst liini. Tliuvonpoa Maha­
dev ai>pliod undor socLioa 341 o f tlio Civil Pi'ooeduro Code (Act XIV" ol’ 1882) 
to be declared an insolvoiit, and in his a])plication inenlionod Gaiipat niiayvaii 
as ouo of his creditors (sootion ,vii5). Tlio Subordinate .Tndgo referred to tliu 
Iligli Conrt the qnostion -wliethcr ponding the inquiry into Mahadov’s i iisolvoncy
lio coidd ]je arrested in oxoeution of Gaiipat Phagvan’.s docreo againnt him.

//cW , that there was no jirovision in the Code to pvevont tho Conrt from 
issuing a warrant ol; arrest ag-aiust him.

Where, however, such a judgnient-debtov is brought before the Court under 
a warrant of arrest, or comcH before it U])on notice iintler soction tho
Court has a discretionary power not to put the warrant in foree under section 
310 or not to issue it unlor section 33{5 (whorj tlie requisite nolifleatiun has 
been piibliKhed by tho Local Government) if tho applicant furnishes security fov 
his appearance when cidltd upon.

In such cases t.he Court c,in also a(;b nujer section 33'7A of the Civil 
Procedure Code (Act XIV of 1882).

Heveuenoe by llao Btiliddiir Clmnilal Mancklalj First Class 
Subordiiiato Judge of Dhnlia in tho Klutndesli .District, under 
section G17 of the Civil Procedure Code (Act X IV  of 1882).

One Gaiipat Bhagvan oI)tained a money decree against Muha- 
dev llari and applied for execution by arrest and inipriHonnuinfc 
of the defendant. Before tho warrant of arrest was issued^ but 
after Mahadev had appeared in Court in obedienco to a notice 
midei’ section 245B of the Civil Proccdaro Code (Act X IV  of 
1882)^ another judgment-creditor applied for execution of anotlior 
decree against him. Maliadev thereupon applied to be declared

 ̂ Civil Piefcrence, No. G of 1807,



TliK TNmAN LAW REPOllTS. [VOL. XXIT.

(jlANl'AT
V.

jMAllAnKV,

l!=i07. nn iiisulvt'ni uii«lt'r ,s('ctinn L ol' tJ\(‘ Civil I’roccduro CihL' 
(Act X IV  f)l‘ 1882). Tti liis n))])li(iatioji lie, insored tlic nnrao of 
Ganpit ]»liii<4vnn as ono of his criMlituns. PoikHho- iiKjuIry into 
tlio Mfiid a])])llcaiion, ilio Snl'ordimito Jmlgo n'i'cvnHl the I'ol- 
lowiiif;,̂  (luc.stioii : -

'^^ylloUu l̂’ the (lui;eu(luni ca.n 1)C iivrcslcfl in execution of tlio 
ilficve(̂  c)i' Gau]>at .I'.ha^viin p(ni(ling an in((uiry into tlni dofend- 
ant'’ « application ior insolvency

opinion ol’ the .liulgo was in tlu* negative.

Mn.ha<Û v V, J!h<it {auiicna rtinii), I'or tlû  do(Ji'e('-h()lder :—The 
nu'rn fiiettliat th(> judgiiu'ut-dchtnr lias iuBcrti'd the name of the 
dcevcolioldt'i' in his a])])licai.i(>n to he. declared n,n insolvent, and 
iliathis a]>]ili{;ation is pondino-^ dues not takeaw ay the deeree- 
hold(-i‘’s right of having the judgmcni dehtor arrested and iin- 
])ri.S(incd in eveeution of his dtM.-m-, Ohapter X IX  of the Code 
<h'aJs wilh ai'r(‘st and iniprisonnn'nf. of Jndgnifut-dehtoi’s. There 
i.s no si'ction in it which exempts a judgiucut-th’htur frt)ui arj'est 
and iuiprisonnic.‘nt on iho groiuul thai> au applieution for insolv­
ency in other (‘Xi'cution ]n'oceeding.s is pending.

'There is nothing to sliow that tins etmdifcions laid down in 
si'Ctieu -Uif) or soetion I»m7A of the Code were satisfied in, the 
present case. The Court, therefore, cannot exi're.ise the discretion 
vc.stctl in it hy those .yoctions in favour o£ the judguient-dobtor,

Ramdnlt V. Ifcsiii [nminia cnrifi') for {he jndginejit-dehtor 
A  jndgnu‘nt-dehh)r, wlio has heen arrestiid and hrought before 
the Court undt*r 8ec,tion of the Civil Proeednre Code, niay 
dechire his intention to apply to he tleclared an inRolvent. Ho 
may dt> this as often as he is brought before the (Jourt in exe­
cution of, <hiorecs again.sb liim. Whete ho has done so in one 
e.xccntion piroeeeding it wouL.l 1.)e absurd to arrest and to bring 
liim again bol’ore the Court in anotlior ■sinular piroeceding W'herc 
the name-of the creditor^ who has caused his arrest, has been 
inserted in tlie application for iusolveney. It is trui  ̂ th<>re is no 
provision in the Civil Ih'ocetluru Code forbidding a Court from 
issiiing warrants of arrest or notices to show cause wdiy (jxeeutioii 
should not issue in as many exeetition ])roeeedingH as there may 
T)0 decrees, bvit the jiidgnient-debtor so ai'vested or brought befoi’o
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the Court has inorely to repeat liis applicatioji to l>e declared an 
insolvent;, and the Court must reloaso liini from arrest.

The insertion of the name of the iudgnionfc-ei’cdltor in the list 
of creditors given with the application for insolvency, is equivalent 
to an application for insolvency in each case, and Gau]')at .13ha<j,’- 
van’s name having been incliuledin the application, tlie (lefendant 
cannot be subsequently {xrrested ati Iiia instance.

F auiia.n , 0 . J.;—There is no section in the Code wliich prevents 
the Court issuing a warrant of arrest or a notice under .section 
245 B of the Civil Procedure Code (Act X IV  of 1882) against a, 
judgment-debtor who has in other execution proceedings made 
an application under section 3i'4 to be declared an insolvent 
pending the inquiry into such application. Where, however, 
such judgment-debtor is brought before the Court under a war­
rant of arrest, or comes before it upon notice under section 245 B, 
tlio Court has a discretionary power not to put the warrant in 
force under section 349 or not to issue it under section 33G 
(where the requisite notification has been published by the Local 
Government) if the applicant fin-nishes security for his appear­
ance when called upon. The Court can also act in sucli cases 
under section 337 A.

Order accordingly.

18D7.

APPELLATE CIVIL,

Befon Sir C, F, Farran, Kt, Chief Jusiice., and Mr. Justice Canchj.

DAGrDU A N D  o T U E iiB  ( o R iG W A L  P l a l v t i f f s ) ,  A p p £ l l a .n t s , V. K A L U

(O B IG IN A L  D E P E m v S T ) ,  R E S I ’O N D E N I’,*

Adverse <possession continuous-^Temporary inierruptlon of possession— IVrongful 
2')ossessioii rjlveii hy Court to a thirdiwrson—liestomlion o f  ̂ ossemon to iUfendant^

In a suit broitglit to xooovor possossiou of certain land tlio dofendimt pleaded 
limitation. He had lield possassion of the land advoi'sely to tlio pkintifi; from 
1881 iiptotlie date of suit (2nd Oofcobor, 1895), wifcli the exoej)fcion of a pariod of 
throo 3'oai-s ( yis:., 4th April, 1892, to Ofcli April, 1895J during v̂lu(tll lie -̂as 
dispossessed under a decrec oO a Civil Court of first instance obtained agaiMsi 
liim hy a third pei-son, wbicli being reversed in appeal lio was restored to pcs- 
sesaion on tlio said 9tk April, 1895.
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* Second Appeal, No. 901 1890,
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