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question was really made in November, 1886. This suif was
filed in September, 1889, and so, assuming three years to be the
period of limitation, the suit would not be barred. For bj
article 9 of the articles of association the money bhecame due on
the inscription of the defendant’s name as the holder of such
shares. His liability may have commenced, and the debt may
have acerued, when he signed the registered memorandum of
association, but the debt could not become recoverable hefore
notice was sent to him for enforcing such liability, or at least
before the inscription of his name (¢f. section 123, Act VIof
1882). Under these circumstances we confirm the decree of the
District Judge with costs.

Decree confirmed,

APPELLATE CIVIL.

Before Mr. Justice Bayley, Chicf Justice (dcting), and My, Justice Candy.
CHHOTA'LA'L CHHAGANLA'L (orIGINAL DEFENDANT), APPELLAWY, ¢,
DALSUKHRA'M HARGOVINDA’S, LiquipAToR OF THE (GUJERAT QIL
Mitn CoMPANY, LIMiTED (ORIGINAL PLAINTIFF), RESPONDENTD.¥
Compuny-—~Suit by liquidator against shareholder— Limitation—Commencement of
Lability of shareholder in vespect of shiares—Memorandwn of association— Sub-
seriber o memorandum—Attestation”of signature of subscriber— Want of attesta-
tion-Irregular altestation-—~Indian Companies Aet, VIof 1882, Section 11.

A suit against a sharcholder to enforce liability in respect of his shaves, if
bronght within three years from the date at which his name iz inscribed in the
register as the holder of snch shares, is not barred by limitation,

Where o memorandum of associntion of a company has been registered, a
subscriber cannot divest himself of his liability as a member of the company.
although his signuture to the memorandum may not have been properly attested.
The teansaction may be wregniar, but it is not void,

Tais was a second appeal from the decision of Gilmour
WeCorkell, District Judge of Ahmedabad.

The plaintiff as liquidator of the Gujerat Oil Mill Company,
Limited, sought to recover Rs. 400 and interest Rs. 97-12-0, in
all Rs. 497-12-0, from the defendant, Leing the amount due by
him in respect of two shaves held by him in the company.

* Becond Appeal, No. 732 of 1891,
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The defendant Shd Chhotdldl Chhaganldl pleaded (inter alic)
that the suit was time-harred. e also contended that he was
nob a shaveholder, on the ground that his subscription to the
registered meworandwm of association was not duly attested.
The fact was that the witness, who was said to have attested the
defendant’s signature, had attested other signatuves written
above that of the defendant, and had writfen his name in the
parallel column. Instead of again writing his name in that
column opposite the name of the defendant, the witness had
mercly made two marks (,,) commonly used to signify ¢ ditto,”

The Subordinate Judge allowed the plaintiffs claim to the
extent of Rs. 400 only, and disallowed it with vespect to interesta
~ On appeal by the defendant, the District Judge in contirming
" the decree made the following observations == -

“It is esbablished beyond all reasomable doubt that the
defendant's signature appears helow the registered articles of
association, It is, however, contended that his signature has
not been attested as required by law. It is true that the atbest-
ing witness has not signed hig name i% full against the signature
of the defendant, but it appears that the witness attested the
names just above and below that of the defendant, and the de-
fondant’s signature is attested in exactly the same way as those
gignatures. 1t appears to me that the requirements of law have
heen fully satisfied. * # Having become a shareholder by
signing the registered articles of association, the defendant cane
not divest himself of his legal liability.”

The defendant appealed to the High Court.

Chimanldl Hiralal Setalvad for the appellant (defendant) i~
In this case, in addition to the point of limitation argued in
Melichand v. Dalsul:iramV, there is the question of attestation.
Under section 11 of the Indian Companies Act (VI of 1882),
attestation is necessary for each signature; The defendant’s
signature is not attested. The marks indicating “ ditto” are
not a sufficient attestation—D, Fernandez vi B. Alves? ; Nitye
Gopdl Surkér v. Nagendrva Nath Mitter®, There ave cases

) Ante p. 469, @) 1, L, Be, 3 Bome, 382,
(3) L L. B-ﬁ il Caleg *29.
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‘which lay down that a mark is a sufficient attestation, but the .

mark must be some distinguishing mark, and net mere dots. The
provisions of attestation and registration are made asa safe-
guard against fraud and deception, and, therefore, it is fw-
perative that the attestation should be made in the usual
manuer.

The provisions of section 11 of the Companies’ Act have not
been complied with, and the defendant has not beconie a share-
holder of the company.

Russell (with F, Challk) for the respondent :— Secticn 11 does
not say that the signature of each shareholder shall be attested
by a witness. It merely lays down that the signaturcs shall be
attested by one witness at least. In the present case the mark
(dots) made by the witness is a sufficient attestation. We further
say that for the purpose of the present case no attestation is
necessary, because when a memorandum is subseribed to and
registered, the person subscribing cannot divest himself of liahi-
lity-—section 45 of the Indian Companies Act (VI of 1882).

Canoy, J.:~Two points have been raised in second appeal : (1)
first that the defendant cannot be held to be a shareholder at all,
because his subseription to the registered memorandum of asso-
ciation was not duly attested according to law; (2) second, thab
the claim is barred by limitation.

The point of limitation may be disposed of at once. Agsum-
ing three years to be the period of limitation, it is clear on the
face of the plaint that three years had not elapsed, when the
suit wag first brought, since the date when defendant’s name
was inseribed in the register of members as the holder of such

~ ghare as he had agreed to take.

With regard to the first point, we arc of opinion that, assumn-

ing the mark made to represent the signature of the attesting

witness to be had, it would nevertheless be very diflicult to hold
that the plaintiff, who is proved to have signed the registered
memorandum of association, is not a member., The language of
section 11 of Act VI of 1882, which follows the English Act, is
somewhat peculiar, “ The memorandum of association shall he
signed by each subscriber in the presence of, and be attested by,
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one witness ab the least” In its strict grammatical sensc this i
would mean that the memorandum of association shall be attest- CrnorALAL
ed by one witness at the least, not that the signature of each Cu“(;,‘““‘
subscriber shall be attested by one witness at the least. Form D‘E‘;’;}fm
Ain Schedule IT of the Act contemplates one witness attesting ~ vixpis.
at the foot of the memorandum the signatures of all the sub-

seribers. However that may be, and whatever weight the con-

sideration of the question might have before the vegistration of

the memorandum, we think that wben the memorandum has

heen registered, a subscriber connot divest himself of his liability.

The trausaction may have been irregular, but it is not void.

Under these eircumstances we contirm the deeree with costs,

Decree confirmed,

APPELLATE CIVIL

Before Mr. Justice Bayley, Chicf Justice (deting), and Ry Justice Candy.

VISHVANATH BHIKAJI (onIcrNsn PLAINTIFF), APFELLANT, 5 DIION- 1592,
DAPPA’ AND OTHERS (ORIGINAL DEFENDANTS), RESPONDENTSL* July 27 -

Landlord and tenont~Indmddr—Enfhuncement of %'f.n(,—-«llmul{u-ml’s right of en-

hancement—Efcctment for nou-payment of enhanced vent—Ploe of permancnt
tenancy~~Decision of Judye not based on eridence given i the casceLractice—
Second, appeal—LTinding of fuck when binding in second appeal—Sheri and Thate
lanels —Rights of kheeta teaants not kolding under express contract, hew proved-—
Buidenee as fo stmilar tenaits in similur villages admissible,

In asuit for ejectment for non-payment of enhanced rent the defendants pleaded
(1) that they were permanent tenants, (2) that the plaintiff had ne power to
enhance, (3) that the enlancement by the plaintiff was unreasonable. The lower
Courts held that the defendants were permanent tenants, but were bound to pay a
reasongble rent.  Their decision was not based on evidence given in the case, hub
on what was bermed & ¢ well kuown distinetion between the sheri or private lanile
of an indmdar and the Lhute or rayatwar 1ands held by recognised tenants.” The
exerelse of certain rights of transfer or inheritance, &c., were vegarded as evidence
of fixity of tenure at a reasonable rent. On second appeal by the plaintiff to the
High Court it was argued that the District Court having fornd, as a foot, that the
defendants were permanent tenants bound to pay a leasonmble rent, the High
Court in second appeal was bound by that finding, -

#* econd Appeal, No, 279 of 1891,



