
1892. question was really made in November, 1886. This suit was 
M a m c h a n c  filed ill Sex^tember, 1889, and so, assuming three years to be the 

period of limitation, the vsuit would not be barred. Fox by 
PALSUKHE \u  ̂ of tbe articles of association the money became due on

H a b g o - the inscription of the defendant’s name as the holder of such 
shares. His liability may have commenced, and the debt may 
have accrued, when he signed the registered memorandum of 
association, but the debt could not become recoverable before 
notice was sent to him for enforcing such liability, or at least 
before the inscription of his name {cf. section 125, Act VI of 
1882). Under these circumstances we confirm the decree of the 
District Judge with costs.

Decree confirmed.
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Before Mr. Justice Bayley, Chief Jiisiice (Acting), and Mr. Jnstice Candy.
1892 . OHHOTA'LA'L CHHAGANLA.'L ( o r i g i n a l  D e f e n d a n t ) ,  A p p e l l a n t , 

July 11. DALSUKHEA'M HABGOVINDA'S, L iq u id a t o r  o p  t h e  G tjjer at  O n

' " "  M il l  C o m p a n y ,  L i m i t e d  ( o r ig in a l  P l a i n t i p f ), E e s p o n d e n t .=̂

Com pany~-SH li hij liquidator against share]iolder~Lim itation~-O om m ence7tunt o f  
liahiUty o f  shai'iholder in  respect o f  s M r e s — M em oranduin o f  association— tSuh- 
scr ib er to  m em onm dum — A ttes ta tio n 'o f signature o f  subscriber— W ant o fa t t e d a -  
tio ji-^ Irregu lar attestation— Indian C om fa m es A ct, V I o f  1S82, Section  i i .

A suit against a shareholder to enforce liability iu respect of hia shares, if 
brought within three years from the date at which his name is inscribed iu the 
register afs the holder of such sharesj is not barred by limitation.

Where a memorand\\m of association of a company has beeu registered, a 
subscriliex cannot divest liimself of his liability as a member of the company, 
althongh liis signature to the memorandnm may uot have been properly attested. 
The transaction may be irregular, bnt it is not void.

T h i s  was a second appeal from the decision of G-ilmour 
McOorkellj District Judge of Ahmedabad.

The plaintiff as liquidator of the Gujerat Oil Mill Company, 
Limited, sought to recover Rs. 400 and interest Rs. 97-12-0> in 
all Bs. 497“12=0, from the defendant, Ijeing the amount due by 
him in respect of two shares held by him in the company.

* Second Appeal, No. 732 of 1891,



The defeiidanfc Slia Cliliotalal Ciiliagaiilal pleaded (inter aim ) 1892.
that the suit was time-barred. Ho also contended that he was OHHoi’iLii.
not a shareholder, on the ground that his subscription to the
registered memorandum of association was not duly attested. PAtsvEHEiM

°  H argo*
The fact was that the witnessj -who was said to have attested the yinbas®
defendant’s signature^ had attested other signatures written
above that of the defendant^ and had written his name in ths
parallel column. Instead of again 'writing his name in that
column opposite the name of the defendant^ the witness had
merely made two marks (,;) commonly used to signify “ ditto/"*

The Subordinate Judge allowed the plaintiff’s claim to the 
extent Ol Rs.400 onlyj and disallowed it with respect to interests

On appeal by the defendant, the District Judge in confirming 
the decree made the following o b s e r v a t i o n s '

‘'I t  is established beyond all reasonable doubt that the 
defendant’s signature appears below the registered articles of 
association. It is, however, contended that his signature bass 
nofc been attested as required by law. It is true that the attest­
ing witness has not signed his name in full against the signature 
of the defendant, but it appears that the witness attested the 
names just above and below that of the defendant, and the de­
fendant’s signatxu'6 is attested in exactly the same way as those 
signatures. It appears to me that the requirements of law have 
been fully satisfied. * Having become a shareholder by
signing the registered articles of association^ the defendant can® 
not divest himself of his legal liability.^’

The defendant appealed to the High Courts
CMmcmldl Hifdldl Setalvad for the appellant (defendant)

In this cas6j in addition to the point of limitation argued in 
MaUchancl v. there is the question of attestation.
Under section 11 of the Indian Companies Act (V I of 1883), 
attestation is necessary for each siguaturea The defendant's 
signature is not attested. The marks indicating ditto ”  are 
not a sufiicient attestation—D. Fermnd^-z v« iS. ; Mitye
Gopcd 8arMr v. Nagendra Nath Mitter̂ ^K There are eases

(1) A n t e  p. i69. (“) I. Lb E«# 3 Bom®j 382»
(3) L L .E .jllC a lc .m
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1893. which lay down that a mark is a sufficient attestation, but the 
OhhotAlIl mark must be some distinguishing mark  ̂and not mere dots. The 
Chhagaji'lAl pj,QyigiQ2̂ g q£ attestation and registration are made as a safe" 

guard against fraud and deceptioDj and, therefore, it i« im- 
TIK0M. perative that the attestation should be made in the usual 

manner.
The provisions of section 11 of the Companies^ Act have not 

been complied with, and the defendant has not become a share­
holder of the company.

Bussell (with F, GhalJi) for the respondentSection 11 does 
not say that the signature of each shareholder shall be attested 
by a witness. It merely lays down that the signatures shall be 
attested by one witness at least. In the present case the mark 
(dots) made by the witness is a sufficient attestation. We further 
say that for the purpose of the present case no attestation is 
necessary, because when a memorandum is subscribed to and 
registered, the person subscribing cannot divest himself of liabi­
lity—section 45 of tho Indian Companies Act (VI of 1882).

CaNdYj j.:—Two points have been raised in second appeal: (1) 
first that the defendant cannot be held to be a shareholder at all, 
because his subscrixjtion to the registered memorandum of asso­
ciation was not duly attested according to law ; (2) second, that 
the claim is barred by limitation.

The point of limitation may be disposed of at once. Assum­
ing three years to be the period of limitation, it is clear on the 
face of the plaint that three years had not elapsed, when the 
suit was first brought, since the date when defendant’s name 
was inscribed in the register of members as the holder of such 
share as he had agreed to take.

"With regard to the first point, we are of opinion that, assum­
ing the mark made to represent the signature of the attesting 
witness to be bad, it would nevertheless be verj^ difiicult to hold 
that the plaintiff, who is proved to have signed the registered 
memorandum of association, is not a member. The language of 
section 11 of Act V I of 1882, which follows the English Act, is 
somewhat peculiar, The memorandum of association shall be 
signed by each subscriber in the presence of, and be attested by,
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one witness at tlie least,” In its strict grammatical sense tliis ^
would mean that tbe memorandum of association shall be attest- CiiiiotA’i-A'i.- 
ed by oiio witness at the least, not that the signature o£ each ' ^
subscriber shall be attested by one witness at tbe least. Form 
A  in Bchodule II of the Act contemplates one witness attesting vrm\s,
at the foot of the memorandum the signatures of all the sub­
scribers. However that may be, and whatever weight tbe con­
sideration pf the Cjiiestion might have before the registration of 
the memorandum;, we think that when the memorandum lias 
been registered, a subscriber cannot divest himself of his liability.
The transaction may have l.)een irregular, but j t  is not void.
Under these circmnstances we confirm the deeree with costs.

Decree confirmed.
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B efo re  M>\ J u stice  B a y h y ^  C h ie f  J u stice  (A c t in g ) , a n d  M r- Jxistics Oanihji 

Y I S H V A K A T H  B H I K A J I  {OYJatNAL P l a i n t i f f ) ,  Arr-ELiANT, y, PH O N -
D A P P A ' ASD OTIIEKS (ORIGINAI, DeFESDASTS), llESPONDENTfi.* J u b / 27«

Landlord  and tenant— Indm dd r— E nhm im ncnt o f  rm i— Landlnrd’s riiiht o f  en­
hancement— E jcctm cnt fo r  uoji-jHii/mpjit o f  ejitum m l rent— P ica  o f  p erm anent 
tm a n cy— D m m ih  o f  Judfje not h im d  on evidence fjivm m  the ccm -^ P v a c tk c— ^
Second ap ju M l-^ F m lin g  o f  fa c t  when bbifUnj m stieond a p p ea l—Skcri and khaia  
lands — R ights o f  hhata tcm n ts  not Jiolding under express co td ra d , how proved '^
Evidence as io sm U a r tencirds in m n ilu r vijkujcti udmhs'thle.

I n  a  su it  f o r  c je c im e n t  f o r  n o n -p a y m e n t  o f  en h a n cecl r e u t  t b e  d e fe n d a n ts  p le a d e d  

(1 ) t h a t  th e y  Nvci>e peviTiatteiit t e n a n ts , (2 ) t h a t  th e  h a d  n e  p o w e r  t o

en h a n ce , (3 ) t h a t  th e  e n h a n c e m e n t  b y  th e  j ) la iu t if f  w as  lu ire a so n a h le . T h e  lo w e r  

C o u rts  h e ld  t h a t  th e  d e fe n d a n ts  w e r e  p e rm a n e n t  te n a n ts , b u t  -w ere b o u n d  t o  p a y  a  

re a so n a b le  r e n t .  T h e ir  d o e is io n  w a s  n o t  bcased o u  e v id e n c o  g iv e n  in  th s  caise, b u t  

o n  w h a t  w a s  t e r m e d  a  “ w e l l  k n o w n  d is t in c t io n  betw ’een  th e  sheri o r  p r iv a te  la n d s  

o f  an  in A m diir a n d  th e  hhuta  o r  rayatvm r  la n d s  h e ld  b y  r e c o g n is e d  t e n a n t s ."  ^ h a  

e x e r c is e  o f  c e r ta in  r ig h ts  o f  t r a n s fe r  o r  in h e r ita n ce , & c., w e r e  r e g a rd e d  as e v id e n c e  

o f  f i s i t y  o f  te n u r e  a t  a  r e a s o n a b le  r e n t . O n  s e c o n d  a p p e a l b y  th e  p la in t i f f  t o  t h e  

H ig h  C o u r t  i t  w as  a r g u e d  t h a t  th e  D is t r ic t  C o u r t  h < a v iiig fo ita d , as  a  fa c t ,  t h a t  t h e  

d e fe n d a n ts  w o re  p e r m a n e n t  te n a n ts  b o u n d  t o  p a y  a  r e a s o n a b le  r e n t , t h e  H ig h  
G o u r t  in  s e c o n d  a p p e a l w a s  b o u n d  b y  t h a t  fin d in g . -

* Second Appeal, No. 279 of 1891,


