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KniMAuiur.

legal I'cpro.sentativ^es of Sauiatsang sliould bo placcd upon the 
record.

Under any circnnistanccH avc tliink fcliat tlic order dismissing 
the appeal was wrong, and wu*. must ,sot it aside and remand tho 
case to the lower appi'llate Court to dispose of tlio aj)poa,l in tlvo 
light of the ohsorvaiion.s contaiuc'd in thi.s jndgmoiiL Tlie costs' 
of this appeal to ho dealt with hy the lower appellate Court at tho 

_̂ time of passing tho iiiial decrce.

Order set rtxidc and cau rciuanileil.

APrEl.LATE CIVJ u

1897. 
Narch 30.

Ife
■

]j(fore r>ir C. K Famin, Kl., CliiiJ'Jndirv, and Justice J\iiwons-

T l M M U A l v  I J A r i M l .  r A T V A U D l l A N  ( o k k i i n a l  D K c u K H - i i o i i i i K R  a .v d

A i m - i . U ' A n t ) ,  A i - i >k l i , a k t ,  K A ^ l l I N A ' l ’ l l  V I D V A D I I A 11  ( i (  » y A Y I  ( o n i -
O I N M ,  , l | - | ) ( ; 5 1 1 ' X ' M i i : i : T D l l  A N ' l i  ( I I - P u N K . N T ) ,  U l - : s r i ) . N ' I » K N T . *

liiiilldliun Art ( X F  ( f  1877), 'SVc. 1'.) u)ul t̂ r.h, H, Jii,. 171) {■i)~.Th'crcG
—K''i‘('Vth)n— Vaipned o f  hhnlta fo r  lha is.ma of l/tr. .'niU: pt'ix'luma- 
iion—Sd'.p ill aid of turtntthU'—Puj/iiiml o f /U'oces.s' fi'c—Liinilafhv—  
Piiifim-nt o f -part o f thi o f  Uabilily hj
Jiul</nicnt'dvhloi'  ̂s pleader,

To natiHry ilio roiiulwinonts of arlido 17'-) (I) ol‘ SrluHhilo II of ilio Luiuta- 
tion A «t(X V  of 1877), must hi) an iipplio ition i.lu piviper OoiirL, ami 
iiint) rinw from tlio iliitoof llio iippliijation ami not, of tlic onlor iiiuilo upon it. 
Thu need not, Iiowovov, neou.ssiirlly bo in writing ; wlicvi! ilio law
(loos not roi|tiini ii writhij,', :iu oral (ipplicatiun Hailsliu.s its I'oiiniivjiioiitM. AVliove 
ini ovilw iiiado in aid ol; oxociition ik ot fiia-li a natui't) tliai tlio ('ourt would 
not liavoinadu it wiilioni an ap])lit!M,tiiin Ity ilu! jvul; '̂iiu)iit-cr«iUtor, il )imy ba 
pi'OHumod tliat duo sipplination had licon made for it.

(luturc :— Wliutlior llio payn^cut of bhutta In sullic.ioul proul of un iiiipUcation 
to tlui Coxut to talvo the step in rospmtt of wliidi tlw hluilta i« ))aid. Mcvo 
l)ayiacnt of a pvooo.sa-foo umlcr cIvcnmstaiicoH frmii wliieli no application can 
he infoiTud, docs not satiHfy the rc(inircinontH of thtt artiolo.

Tho payment of part of tho jialgmcnt-doht hy tho judgmont-debtor, with tlio 
acknowledgment of liability by his ploadox, is sulfiolent, iindov tho provisions ol 
fibctiou 10 of the Limitation Act (XV of 1877), to <fivu a frosh puriod of 
liuiitation.

* kccoiid Appeal, No. 801 of 1890,
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S econd appeal from the decision of Joliii FitzMaiirice, Dis
trict Judge of Thaiia, reversing tlic order of Rcio Sahel) N. 
M. Saniant^ Subordinate Judge of Alibag.

Appeal from an order rejecting an application for execution 
<!)f decree.

On Cth January, 1896  ̂ the appellant (plaintiil;) applied for 
execution of a decree obtained by liim against the respondent 
(defendant). The application was resisted by the defendant on 
the ground that it was Imrred by limitation inider article 179 of 
the Limitation Act (XV of 1S77).

It appeared that on tlic lOtli August, 1892, he had made an 
application for execution liy the attachment and sale of certain 
innno v'-eable property of the defendants. Proceedings were taken 
on that application, and on tlie 17th January, 1893  ̂ an order for 
sale was made by the Court, and on the 10th January, 1803  ̂ the 
plaintiff paid hliaUci for the issue of the proclamation sale.

On the 1‘1'th March, 1893, the defendant applied for a stay of 
the sale for two mouths, as he was trying to raise money to satisfy 
the decree privately, and on tlie Cth June, 1893, the plaintifF asked 
permission to withdraAV his darlhdst, as he said defendant had 
paid him Es. 100 and had promised to pay the rest. On the 2dth 
June, 1893, the Court made an order allowing the withdrawal.

The Subordinate Judge granted the present application. He 
held that the payment of Ihcdkt by the plaintifF on the 19ili 
January, 1893, was a step in aid of execution and that, tliere- 
fore, the application was not l^arrcd by limitation. The District 
Judge, however, on appeal reversed the order and dismissed tlio 
appellant’s application as barred by limitation.

The plaintiff preferred a second appeal.

Sculasldo U. BaUiU for the appellant (original plaintiif, 
decree-holder and applicant) :— The payment of the IhaUa 
for issuing the proclamation o fj sale was a step in aid of 
execution. The present application was made within three 
years from tliat date and was, therefore, in time—Norendra v. 
Bhiijpendra Bhoma Motircm v. Kaniaji Badha Prosad v.

T k i h b a k

V.
K a s i i i n a t i i .

1S07.

(1) I. L. U., 23 Cal., m ,  at. ]). 387. (2) P. J., 1881., p. 311.



]8‘J7. Swiiier ./dill I t  is n o t  n o w s s i i r y  tluifc tin.' ap p l ie i i t io i i  con to iii-

Thikbaij: platiMl liy a r t i c le  17'.) (''I) oi’ t l ic  I j in i i t a t io n  A.cfc .should l.»o in  w r i t -

KASHim’u. A n  o ra l  a p p l i e a i io n  woiil*! l>o qviiU; su fU e icn t — Ff7/r?///< \'. J a -

(jonnflid̂ '̂'] All MdJiamui'ul v Jritt J'rt/Hiid ; Uaiii^hlal v. lYtisia 
K(;,s/i<ivfal V. .Pll((mlj(:i'il(U''\ S u c h  a u  a p ] ) l i c a t io n  miiHt ]>u p rc -  

s iuu i 'd  thii 1‘a c t of payiiUMit, Tor U o iir i s  e a m io t  ho sn]>posc(i

to  tjiki! a n y  s ic j is  w i i l io n t  m o v e d  b y  a

. V. Miifjtilrno ; VvUnifiL v . J(Ujaujdh(i'-\

Fiirthi'r, ihi; pi'ct̂ cMit application was within time under 
sv'ctiDii 1V> oi’ the I/uiiitation Act of 1877), The dei'undaut 
ailmittiMl his lialiility uiidi'r tho d(Mn‘co on ilio 14th ]\Tai’eli, 1893, 
and by liis.suiiseipiently lia.yliij.;' ils. 100 in -Inne, 1803.

NdfaifO.n a. ('hit)idavnyJcar I'or the iHispoiKhud; (oi’i.n'inai di.'iV'nd- 
aiit, jiulgnient-dul)tor and O[)[)ouent) ;— Î’hî  iinio to bo countcd 
is I'roui the date ol' the pi’ovions apph’iiatimi. Fi’oui that 
(.Intt* the present a])p]ic;ition is clearly 1>arrod. Tlus payment 
ol' hlidlla 01* proecss-lee- is not a sii'j) in aid oi’ eN;(!Cution-- 
J.)/cv/r/v/wr̂ (̂ , V. Ji/diiilrao t'h No presumjition cun be made 
thiit there \vas an ,n})plit;ation. Ai’ticle 17‘.) ol’ the ’Liniitation 
Act n ‘(|nire.s an a})plication and 'it must bo shown that some 
ii|')ljli<,'utioii was madi.'. In Ambicit v. Sunll/ari there was au 
express oral application. It was i'or the plaintilT to prove that 
Hiich application was made, and lu*. has failed to do so.

As to the allej '̂od acknowledgment ol‘ the dei’eiidant, .such au ac- 
Ivuowledg’mout must bo .signed by the party, Tlie application by 
the Judgmcait-creditor for withdraAving' the darklml, and stating 
tliat he had received lls. 100, is not suineient. 'VV'e subniit that 
IK) aclcnowledguient, as such, is pa’oved in the case.

' l̂ AUKAN, 0. J .T h i . '^  is a second appeal rroni tlio decree of
tlio District Court of Thdna ri'jecting, on appeal, tlui durkhml ol' the 
plaintiff for execution of the dccroc in the .suit. The nuiterial 

i,- . dates us stated to us by tho pleader for the appellant and a.sscntecl
to by tho pleader for tlie respoudent arc as follow :—

p :  " U) I. L. E., 0 Cal, G«., (̂ ) I. L, l l „  It) Bom., 20!..
|^ . v; : 2̂) 1. L. E,, 7 Mad., 807. ' (O) P. J., 180C, p. 427.

\  ' 05) 1. L . B., 5 A ll, 3.M.. (7) X. L. 1 1 . , 520 Jjoni., 17U.
, (1) I. L. 11., 15 liom., 405, (8) I. L . R., 10 Civl„ 851.
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Oil the lOtli August^ 180i\ tlie phiiutifi' by darJchtUl appUtnl to 
tlie Oourfc for tlio atfcacliiuent ami sale of ccrtaiii iiiiHiDvealjlo Tiiurnvic
property of the jiidgnient-dcbtor. It ia not wiiggcsto(I that this iCAsurirATii.
application was not in time. On tlie 23i*d Ang-ast an order was 
ntade for attachment of tlic property. After this tlio inatter was * 
referred to the Na/ir^ who made a report, which was considered 
on tlie 12tli Septenibor following. A  .siunmons to the defendant 
to attend was issued on the 16tli of September, A fter .some 
postponements^ the matter came on liefore the Gonrt ou the 21st 
Novemherj when some evidence was taken. On the 2nd Deceiii- 
iDer a notice was issued to the mortgagee, and on the 17th January, 
lS93j an order for sale was made bytlio  Ooart; and o]i tholOth 
of the same month the plaintiff paid the hJinlkt for the issno of 
the sale proclamation.

Ou the Idth 'March the defendant presented nii application, 
asking that the sale l>e stayed for tw'o months, as ho was ■trying 
to raise monoy to satisfy the dec'reo ])rivately, and on the 6th June 
the plaintiff asked to bo allowed to wltll(.lra^v his (larl7idst, as he 
said defendant had paid him Jls. 100  ̂ and had promised to pay. 
the rest, but wanted time for that purpose. The order of' tlio 
Court allowing its withdrawal is dated tlie 24th day of Jniie,
1893,

The present application for execution was made on the 6th 
January, 1896. The Subordinate Judge treated the payment of 
Ihalta on the 19th January, 1893, as a step taken in aid of execu
tion and allowed the plaintiff’s application as having been made 
within three years oC that date. The District JudgeJ dismissed 
the application as time-ljarred.

In considering the time within wliieh the execution of a decree 
or order must be sought under article 179 (4) oC the schedule tu 
the Limitation Act, it is necessaiy to bear in mind the exact 
provisions of the article. It allows a pei'iod of three years from 
“'(1) the tlate of applying in accordance with law io the proper 
Court for execution, or to tako some steps in aid ot' execution, of 
the decree or order.^  ̂ To satisfy its rc(|uiroments there inusfc bo 
an application to the proper Coiu't, and time runs from the date 
of the application and not of the order made upon it'—Falcir

Tl 419 -3

VOL. xxTT.] r.O]^!P.Ay SKnni??. m
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V,

KAsnijrAi'it.

1897. M 'liluDuniiul\. (ilinhnu Jlii.siUii^^K Tlio iiji|)li(*i\iioii^ in()r('ovor, niiijit 
be tlu) prt)j)cr Court in nc'conliuu'r, law ior ilio exccntioii^ 
or to tnlvO HOHÛ s(('])s in tiiil ol’ (‘X('('iitioi) oi' tlu; ducvee or order, 
TIic jipplieiitioii iuumI uot._, howovcr^ ru'CM'SHiu’ily Ixi in wrifcinjv; 
w/icre tlif‘ him (/octi no/ vf'ffnirv a 'wril/iitj, an oral applieatii)n 8atis> 
iicis its require,'nunitH - j^hat'diKWuia v. J/4 Mahamhiad v,
(vur 'UMiickf.nl v, lYttsuL^^ ;̂ Keaf/f/vlal v. rilamhenJ<i.'t'’'\

And wlu'ro a.ii order iaad<‘ iii al<l oi‘ ('Xt'ciilioii iw oi: ,su(‘Ji a nature
that tilt'- ( jouri. would not liavo nuuli! it without au appVicaiidn 

liy tlw jud<̂ ’)oi'ut-t'i’('<lltor, it luay 1»" pri'siuiKMl that duo a])pliL'a- 
tion has made. I'oi’ it— Jhipi'c/iitinl x. W lu'thor
il 10 payment o l ' i s  Hulliciuuit proof of nii jipplimtion to ilio 
Court iu tako (ihu stop in vosiK'ot (tl‘ wliieli llu' hhulht is paid, is 
doul)tf;u] ac'i’ordiiig to ilu! ri-poi'tt.Ml cases, Thu niei*(‘ paynujiit 
of a ])roiM‘siH-lV‘(3 \mder cironnustuuces i'roni wliich Jio iV[tpli('utiou 
(inu 1h5 Iiil\‘rrod d'M's iiot  ̂ ul: {!0 ur.st̂ , sntisl'y tlu.' rt'tjiiin'uu'uis (il‘ 
tlio articlol7!> ( t )— JhrtirlMHAillt v. Anuiidfav.'"\ In Amhtva v. Siir" 

th'.'re iippcnu’s to have beeti an oral applieation to is,sue 
the jiroclaniatioUj lait ther».! is nothhig' to show iliis in lYorcndra 
V, 'l}/ifip)'ndra '̂'K In .llhonin Molh'tini v. Kunuij}'̂ ^̂ '̂  the (\)urt 
appears to have prcsiuued an application I'roni the payment of 
the proc'OBs re('. A siualiu’ prei^umptiou was ri'^arded as per- 
missilde in Velhiyax. v̂hih,'! iu Ilatllia Prom dw
Suiidur tlu! mere itaynifnt ol‘ itiifitur/ i'ei-s was ri';.;'ardo(1
iu itself as sullie.iout to give a, frosh Hiartiu';’ polut for iiun’tatiou, 
bu t all the words ol* the clau«(! ai'e not noticed in the reported 
judgn'ient, as observed by -lardino, J., in Dwarkanalh y. Jnand- 
rao {snpra).

We do not, however, consider it ncees.savy to deeido w hether , 
iu  the present case wc could  have preBUiued au application  to 
issiio a sale proclam ation w hen  the [>l;uutifi‘ paid th<‘ Idiaila fees 
on tlio 19th J’anuarv, 1.80:), or \vhether tlio case'm not w ithin  the

(0 I. L. 1,{., 1 All., 580,
( 2 )  I .  L. 1 1 . ,  1 M a d ,  m .  
( H ) I .  , U  K . ,  5  A l l . n i k  
W  1 . 1 . .  1 1 . ,  1 5  I ’. o m , ,  4 0 5 .  
( S )  I .  L .  R . ,  1 9  1 5 o n v . , 2 u l .  
( 0 ^  V, J . ,  1 B 9 G ,  p .  4 2 7 .

' 7 '  1 .  h .  1 1 . ,  2 0  I S i H i i . ,  1 7 5 ) .  
i S )  I .  , L .  K „  l O C u l ,  f - ! 5 L  
«>: i  1 .  L .  I ! . , 2 * U . j i U . , a t  i » .  ! i K 7 .  
( n > )  r .  . 1 . ,  1 8 8 1 ,  p .  ; n i .
0 1 )  I .  h .  i i „  7  M i u i . , ,  ; ; o 7 .

I, L. ]{., y Oal., (5Ik
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ruling ill DivarkamUi v. Anandrao {siqira). Nor do we coiisidor 
it neccssary to coiisidcr wlicfcher iiu applicalioii sliould iiut 1)0 
pre.smned midcii* the circumstances from tlio order ot‘ the IVtli 
January^ 1893, as we are dearly of opinion tliiit the payment of 
t?io Us. 100 with the aclaiowlcdgmont of liability l>y the defend
ant's pleader^ when ho asked for time, is (piito suflici 
the provisions of section 19 of tlie Limitation Act, to take the 
suhseqiient ap})lication out of purview of the statute. The deci
sions upon this point arc, wo believe, uinforni—"Fc'H./'(6/jY».̂  Btvim 
V . J j i j c s i n g ^ ^ ^ ; Muhammad v .  ; T o n ^ e  Malioiued
V. Ma/tomcd MahoocV'̂ '̂ ;̂ Korendra v . .Bkupciulm"'.

W e set aside the decrco of the District Judge, and restore that 
of the Subordinate Judge, with costs in both Courts of a])peal 
upon the present respondent.

1897.

Tiii.\ru.VK
O.

KASJllNATir.

(1) I. L. II., lu Boui., 1U8, 
I. L. R , 1(J AIU228.

IS) 1. L, II., y Cal., 730.
CJ) I. L. II., Oui„ ut p. S87,

APPELLATE CIVIL

JJifoi'c Bir 0> lAd-rau, Ki., Chief Jiidicc, and Mr< Jasiice Tyahji,

i ) ( j i N ' G A U S I  D i r C l I  A N D  ( o u i g i n a l  r L A i N - n r i O ,  A i t l t c a n t ,  v , U . T A M S I  

V E L S l  a n d  A M O T H E il ( O B K J IN A L  D jJ r E N D A ^ -T s ) ,  O r P O N K N T S .*

Aimnl— Devi'cc—Coiiscnk decree—Aiyplication h)) cmlilor o f  {Ufcnilant to Oo 
uuulc a \>avty (o sidt— Objection hij crcdilor to Jiliwj atuartl—Practicc~~' 
.Vruccdure— Cioil Vvoctdnre Code {Act X I V  f^l882), Sstc, 48h

'I’Lie plaiiitilT uppUod tu 111c tin award iiiid for a dccree in tcMiis tlioreo/j 
to which the defendant (iotiseiited. K., ;i creditor of tlio defeudaut, tliei'c- 
upou applied to Ijo made a party to the suit and objectod to the liliug of the 
award and to tlio decreo, alleging that the award was fraudulent aud iictitiouG 
and Lad been niado in order to save the defciidant'a property from his cre
ditors. The Subordinate Judge made Iv. a pai-ty to tlie suit and refused tho 
plaintiff’s application. Uu application to tho High Court,

JleU, that K. ought not to have been made a party to the suit. Ilis remedy 
was to apply under soctiou 481 of the Civil Procedure Code (Act X IV  of 
1882) for iia attacluuent before judgiacut_of the defendant’s properfcv.

1897* 
March .'31.

* Application, Ko, 251 of 189G un<lcr the Extraorduiavy .Tur'.sdicllou.


