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‘On tliis onlcr of discliarg'c tlio Magistrate (lii'octed tlio aeciif*ed
JMastoo to pny IXs. 2 to the coiiiplainunt aw compensation for tho
losH oi* tin; palm loaves, ‘riiis order is prc.sniiiuil to liavo been
passed nttdur sociioii Siif), Criminal Procodnro Codt', tliongh the
Maf~dstrato lias not (piotcd tlic section. The Magi.stratii cannot,’
I hold, leg'ally pass such order when the accused is discharged.
Such orJcr can only bo givtni ou conviction d' tho accused, as

tho luaount of (lompcn«ation;is laiil <lo\vn hy scetion 5Ji5 to he
piud i'roin the iimount of fine roeovered. K no lino is imposed,

| believe that no compensation oould b awarded.”

Tile rol'evenco was hea.rd by a Division ljench (Pavsoiis and
IlhniadCj J'J.)
There was no appearance for tlie Grown or for tlie accused.

CyUAM no linti was iniposiMI. in tins case, an order

for pnyment of com]ieiisation (tonld not li“y™ally he passed under

section 5 1m of tlic Ciiuiimd [I'rooeilun." (,oile. r('verse the
order.

APPELLATE O0O1VH.

liefoi'c 6'tr C .F. Ftv'ran, Ki., G/iUf Jusl'he, and ~fr. ehisiia’ Tiinhjl,

CHANDAUSAN(! VEBSAIill Al and oTjruiis (ojuuinal DEKSDWMNTSs Nos. 1

TO3), Ari'KLLAVIS V. KIILMABILVI, JIAGIIAIUIAT Axno'nrKUs (uraaikKAL
Pri.MNXII'PS), liKriPONDEX'rS. =

Fi‘aL'licc—I'i'occduvi'— Rhjhf of iij>pi'(d—Di‘alh uj our uj n vcral (i.ji})illniifs }K")idinij

cfpfi‘icl- JJdcash of oHi" ofiiiyvci'iil — Civil Troceihti'P Coda
(Ad X1 To/ 1881i), set;, :5(18, 5 Li and 582,

Any plainiill: or dtihmikiit law a right to appoal \witliout tlio concvtiTonca of
any oi' ilw paviiess to tho stiit- ‘riio inero faut <f tho ilc».h of oiui of soveral

iipjicllauts cannot alTuct tho right of the (»tluli'uppi-llaub to pvocaud witli tlio
appeul if they eliortsii tci do so.

One of Bovi-ral appollants (cIDft'ndants) dictl ufUn' appeal filed. l)iit hoforo the
heaving. An applicatioTi to liiivo tlui luviiio oE his lioir ontcn'ed on iJio rw-ord &)
an appolknt was I'ftjoeiod as too late. Oiui of tlio Tenpondi.mis (pkintilhs) itlso died

pending tho hearuig of tlioappeal, and an npplication to uiiti'r tho name of Jiij
IuMI" TO TOBpondont \va« rojuctod for tho samo.roaHon. 'When the appeal caiao
on for hearing it was disnii.ssod as dofoctivo for waut of partuis.

* Sccoiid Appeal) Ko. 533 of 1800.
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11dd, tliat tlie proper com-so for tlio tappoal Court -wes to order tliat tlio appeal
had abated so far as tho deceased appellant (defendant) was concenicd and to
procood witli tlio hearing so far as the remaining appollimts ‘woro concerned.

lidd, alsg witli reference to tlio death of the respondent (plaintilT), tliat tho
appeal Court ought to have proceeded under the provisions of seetion 3G38
of the Civil Procednro Code (Act X1V of 18S2)j and to have either deohired that
the appeal liad ahaied as to him and proceeded against the rest of the ros]iondetit]
under seetion 544 of tho Civil Procedure Code, or else to have direuted that the
legal represontativoa of the deceased respondent should bo placed upon tho
record.

Second appeal from the decision of E. H. Leggatt™ Assistant
Judge of Ahmeclabaclj conflmiiiig tlie decree of tho Subordluatc
Judge of Dliandlmka.

Suit for possession of land. The defendants Nos. 1 to 4 wcro
in possession of certain land (Surv3y Nos. 10, 11 and 12)™ defend-
ant No. 5 being their tenant. The plaintifFiS® who were nine in
nuraberj claimed the eastern portion of this hind anil fdod this
suit to recover it" alleging that the defendants had unlawfully
taken possession of it.

The Subordinate Judge found that tho laud chiimed belonged
to the plaintiffs and that the defendants had removed the bound-
ary marks and taken possession of it™ and he passed a decree for
the plaintifi's.

The defendants appealed™ but pending the appeal one of them
(Harisang) died, and an application to have the name of his heir
entered on the record as an appellant Avas rejected by the District
Judge as too late.

One of the respondents (plaintiff No. 3) also died pending
the appeal,, and an application to liavc the name of Ids heir
pjlaced on the record as respondent was also roiccted by the
District Judge as barred by limitation.

When the appeal came on for hearing it was dismissed by tho
Assistant Judge on the ground that, “Hhe land being held in
common, the appeal is, therefore, obviously defective for want
of parties.”

The defendants preferred a Beeond appeal.

SilamfJi, G. Ajinhya for the appellants (original defendants
Nos, 1 to 3 ) The Judge \vas W'roug in. dismissing our appeal

1337.
Ohanbiii-
SAira-
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\Witlioufc ¢'i-)ing into tlio merits of tlio ease. Under sections
s fis mid ses of the Civil I'vocedvu'O CMdo (Act XLV" ol 1882)
tlio nppoal would abritii with rosp('(fc oidy to Iliosc ])ersons
-“Mioso roprcFentatiVC'S wi'vo not LrougLt on tlic record. Section
»71 provides tluit tlio C/Oiivt niay, after passing the. order of
abatement, pass an onler for tlie restoration of the, appeal to the
file, 1Jiidm* section r4(the Ju«lgo c()uhl, in the ab,senco of the
representatives of the deceas(MI, havi' proceeded to hesir the ap-
peal and dispose of it on tins nierifcn.  'rhi; suit was for recovery
of land and nofc for partition. When tho suit for recovery of

poH.seRsion, tlie Court can procecd. to decide it with respect to
the survivors on the reconl.

Goranl/iaiivam- JIL TripnIlM for tlie respondtaits (original
Dlaiiitif!,s).

J .. —Tliis giifc was ori®Viaally lihul by nine plaintifls
jigaiust livo dei'eiidantM. Thi; ]laiiitirfH .sonji-'htto n>covcr possess-
ion of ceriain huid, alh‘ging that they were tlie owners of tho
eastcTti portion of Survey Nos. 10 11 and 12, and that tho
(h'fendants Nos. 1 to I- were ihe owners of tlu; western portions
of the same survey numbers. Tlie defendant No. f) was alleged
to ljc a tenant of tho first four deivVndants.

The plaintiilV (-ase was that the detMiidants took uidawi’ul
]ossessi(ni of three-llourfchs of a bigha of their land cait of
Survey Nfis. 11 anil IL, and of one-fourth of a bigha of their
land out of Sni'vey No. 10. [I'he plaintiffs accordingly prayed
for possession of the lands so alleged to have boon uuhuvfiilly
taken possession of by the defendants, ‘llie Suliordinate Judge
held that the land In dispute belonged to tlie plaintid’'s, and that
the (lei'eiulauts hail removed the boundary marks and talccn
possession of the plaintilTs”™ land, and ho accordingly passed a
decree in i'avour of jilaintifis. Against tliis decree tho defendants
appealed. Bet'oroj however, the appeal could be heard, one of
the appellants, vi:L, the fourtli defendant llaiisang Kanuldiai,
diedj and all application to the District Judge to have tho name
of the heir of llarisang entered a« an appellant was rejected
as time-harred. Oneof the respondents, mr., the third plaintiff
Sainatsang Bhagabliai, also diet! before the hearing of the ap-
peal, and an application to have the name ol: his heir entered as
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a respondent ~Yas also rejected as time-barred. When the appeal 1807.
came on for hearing’, it -was dismissed, by tlio Assistant Jadg-e CUANUAIL-
011 the gTound that; the land ];>eing held in conimon, the appeal

is, therefore; obviously defective for wantof parties.luTiNr.vivirM.

We think that the learned Judge a/is wrong in di.sinissing the
"appeal. We take it to be quite clear that any plaintiff or defend-
ant has a right to appeal “ithoufc the concarrenco of any of
the other parties to the suit. In this ease the proper course for*
the learned Judge was to have proceeded under the provisions
of sections 366, 368 and 582 of the Civil Procedure Code. The
cases of Balh'uhia v. The Mnnicij*aUl™ of MaJdiad Fundan
Lall V. Lloyd and Bindti. Bashini l)asi v. Feari3lohu)i Boso
which have been cited to uSj seem to us to have no application.
Those cases merely decide that one individual co-sharer eanilot
maintain a suit for recovering any part of tlie joint land, or tin;
whole of the joint landj without bringing the other co-sliarors
before the Court, as the suit would be defective in their absence.
Here the suit was properly framed, and all the parties interested
in the subject-matter were before the Court. The doeree having-
been passed against the defendants, it was open to any one of
them to appeal against it, and if the ground of appeal was com-
mon to all the defendants, it was open to the dower appellate
Court to deal with the appeal under section 514 of tlio Civi!
Procedure Code. The mere fact of the death of one of tUo ap-
pellants cannot affect the right ol; the other appellants to ])ro-
ceed with the appeal if they clioose to do so. As regards the
appellants, therefore, the proper course for the lower appellate
Coui't was to order that the appeal had abated so far as Harisang
Kanubhai was concerned, and to have proceeded with the hearing
of the appeal so far as the remaining appellants were conccrned.
So far as the death of the respondent Samatsang is concerned,
the lower appellate Court ought to have proceeded under the
provisions of section 308 of the Civil Procedure Code, and to
have either declared that the appeal had abated as to him and
proceeded against the rest of the respondents, under section
514 of the Civil Procedure Code, or else to have directed that the

@) I. L. E., 10 Bom., 32. @ 22 Oal. W, 11, Civ, R., 71.
@ 1. L. E., 20 Cal., 107.
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legal [I'cpro.sentatives of Sauiatsang sliould bo placcd upon the
record.

Under any circnnistanccH awc tliink fcliat tlic order dismissing
the appeal was wrong, and w¥. must ,sot it aside and remand tho

case to the lower appi'llate Court to dispose of tlio aj)poa,l in tlvo
light of the ohsorvaiion.s contaiuc'd in thi.s jndgmoiiL  Tlie costs'

of this appeal to ho dealt with hy the lower appellate Court at tho
_Mime of passing tho iiiial decrce.

Order set rtxidc and cau rciuanileil.

APrEl.LATE CIVJ u

li(fore r=ir C. KFamin, Kl., CliiiJ'Idndirv, and Justice J\iiwons-

TIMMUAIv 1JAriMIl. rATVAUDIIAN (okkiinal DKcuKH-iioiiiikR avd
Aim-i,U'Ant), Ai-ikliakt, KAMITINAYTIL VIDVADITIAL(G( »yAY D (oni-
OINM, JI[-)CSTLX MiizizTDIL AN'TE (H-PuNK.NT),  Ul-sti) N'DhKNT.*

liiiilldliun Art (x £ (f 1877), 'sve. 1) wul txh H, Jii,. 171) {mi)~Th'crcG
—K"i'(Vthjn— Vaipned of hhnlta for Iha is.ma of IA. .'niU ptixluma-
iion—Sd'.p ill aid of turtntthU'—Puj/iiiml of /Uoacess fi'c—Liinilafhv—
Piiifim-nt of -part of thi

ofUabilily hj
Jiul</nicnt'dvhloi'~s pleader,

To natiHry ilio roiiulwinonts of arlido 17-) (1) ol' SrluHhilo Il of ilio Luiuta-
tion A«t(XV of 1877), must hi) an iipplio ition i.lu piviper OoiirL, ami
iiint) rinw from tlio iliitoof llio iippliijation ami not, of tlic onlor iiiuilo upon it.
Thu need not, liowovov, neou.ssiirlly bo in writing ; wlicvi! ilio law
(loos not roi|tiini ii writhij,’", :iu oral (ipplicatiun Hailslius its I'ciiniivjiioiitM.  AVliove
ini ovilw iiiado in aid ol; oxociition ik ot fiilali a natui't) tliai tlio ('ourt would
not liavoinadu it wiilioni an aplitMtiiin Ity ilu! jvul;Niiu)iit-cr«iUtor, il )imy ba
pi'OHunod tliat duo sipplination had licon made for it.

(luturc — WIliutlior Ilio payn”~cut of bhutta Insullic.ioul proul of un iiiipUcation
to tlui Coxut to talvo the step in rospmtt of wliidi tlw hluilta i« ))aid. Mcvo
lJayiacnt of a pwvooo.sa-foo umlcr clvenmstaiicoH frmii wliieli no application can
he infoiTud, docs not satiHfy the rc(inircinontH of thtt artiolo.

Tho payment of part of tho jialgmcnt-doht hy tho judgmont-debtor, with tlio
acknowledgment of liability by his ploadox, is sulfiolent, iindov tho provisions ol

fibctiou 10 of the Limitation Act (XV of 1877), to <fiwu a frosh puriod of
liviitation.

* kccoiid Appeal, No. 801 of 1890,



