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B e fo r e  S i r  C h a r U s  Sargent̂  Kt.^ Ghicf Jmihe, and M i\  Justice Baytei/, 

189S . F O O L I B A 'I  ( o r i g i k a l  DEFEifDANT), A p p e l l a n t ,  v. E A 'M P P « A T A 'B

10® S A M R A T R A 'I  a n d  an oth er  ( o r ig in a l  P l a n t if f s ), Taesfoitdekts,*

Practice-~ -Ad(iing a  defendant in  a  suit vjJiere leave to sue under Clause  12 o f  (he 
Ldtei'S P aten t, ISQ5, loas 7iecessary— A lternative liaU U(y~~0'rder to add new 
defendant— A p p ea l ago/mst such ord er hy orhfm al defendant.

T h e jjla in tiff filed  th is  suit against tho defendant F o o lib d l, a lleg ing that she 
had. a firm  aud carried on  business at Bihore in  the terr itory  o f  Bhopiil. Before 
th e  suit was filed, leave  waa d u ly  ob ta ined  un der clause 12 o f the L etters  Pateut, 
18G5, I n  her -ni'itten statem ent F oo libd i denied that she was the ow n er ol; the 
Kihore firm , o r  th a t she was responsib le  for any of its dealings w ith  th e  plaintifys. 
She a lleged  that the Sihore firm  had b e lon ged  to  her son  P oonam ehand , w h o died 
iu  Sam vat 1943, leavin g  a daughter nam ed Goolibai, a m in or, w h o  was still living. 
T h e  p la in tiff then obta ined  a sum m ons calling ou  the de fen d an t F oo libd i to  show 
cause w h y  the p la in t and proceedings should  n ot be am en ded  b y  a d d in g  th e  name 
o f Goolibali as a p a rty-defendant. T he sum mons w as m ade absolute, and au order 
w as m ade to add G oolibA i as a defendants The d e fen d a n t P oo lib a i appealed^ 
con ten d in g  that the e ffect o f  adding a  defendant w ou ld  be to  in stitu te  a new  suit 
against GoolibL'il w ith o u t obtaining th e  necessary lea ve  nn der the  Letters Patent. 
She relied  on EdmpUrtdh Vt Prenm ikJi Chandamall^).

H eld , d ism issiug the  appeal, th at th e  defendant F oo liba i eo iild  n o t appeal againsfc 
th e  ord er m aking G oolibdi a party . Xt m ight bo th a t GoolibAi m ig h t o b je c t  to  
the order either before  or at the  hearing, b u t  she on ly  co u ld  tak e th e  objectio iii 
T he defendant P oolib iii cou ld  n ot tak e it  fo r  her. T he case o f  UdmpiLHdb v . 
Prem siikli ChandamalO-) d id  n o t app ly . In  tliat ease th e  p roposed  am endm ent 
altered the cause of action . H ere  it  was le ft  unaffected. On th e  cause o f action 
as set forth  iu the p lain t, leave had beeu g iven  under clause 12 o f th e  L etters  
P atent t o  sue the defendant F oolib jiij find so far Jts she wfls con cern ed  there  -was no 
o b jec tion  to the fo rm  o f the su it, ti her allegation  w as true, G oo lib a i and uot 
P oolib fii was lifible. That ciucation w du ld  be decided  at the trial.

A p p e a l  from an order made by the Judge in Cliambersj ddted 
i3tli August, 1892, directing that one Goolibdi should be made a 
party defendant to the suit.

The suit #as filed on the 12th February, 1892, against tlie 
Appellant (defendaiit), Foolibai^ alone* The plaiiit alleged that 
she had a finii at Sihdre iri the teii'itory of Bhopal, where she 
lormerly carried on business uilder the name of Ohotc^mai 
BalMrani; that the plaintiffs had large dealings with the said

Suit 1^0. 76 of 1892.
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firm; aud that in I’espect of sucli dealing's a sum of Rs. 53,833 
was due by tlie defendant to tlie plaintifis. The plaintifis prayed 
for judgment for that'sum, or, if neees.'^aiyj for an accomit, &c.

Before filing the suit leave was duly obtained under clause 
12 of the Bombay Letters Patent, 1S65.

On the 15th June  ̂ 1892, the defendant Foolibai filed her 
-written statement. She denied that she was the owner of the 
Sihore firm, or that she was responsible for any of its dealing's with 
the plaintiffs. She alleged that the Sihore firm had belonged to 
her sou, Poonamchandj who died in Samvat 1943, leaving a 
daughter Goolibai, a minor, aud that Goolibai was still alive.

On receipt of the written statement the plaintiffs’ attorney 
asked the defendant to consent to have Goolibai added as a dc~ 
fendant. On her refusal the plaintiffs on the 25th June, 189 2,.took 
out a JudgVs summons calling on her to show cause why the 
plaintiffs should not have liberty to amend the plaint by adding* 
the name of Goolibaij a minor, as a party-defendant and by mak
ing such other amendments as might be necessary to be made 
in the plaint. On the 13th 'August, 1892, the summons was made 
absolute, and an order was made to add Goolibai as a defendant 
and to amend the plaint and proceedings as might be necessary* 
Prom this order the present appeal was brought by the defendant 
Foolibai.

Vicdji for the appellant (defendant) :— The suit has been filed 
against uSj and for this suit leave has no doubt been obtained * 
But now the plaintiffs seek to add a new defendant, the effect 
of which would be to institute a new suit against this new de
fendant without obtaining leave under the Letters Patent; They 
cannot do this, and they cannot obtain leave now. It is when 
the suit is filed that leave must be obtained; It cannot be 
obtained afterwards— Bdmioiirtdh v. Pmnsuhh ClicmdamaP' .̂

Macpherson for respondents was not called upon.
iSiEGENT, C. J . :—We do not think that the decisioil in Mdm  ̂

furtdb V. Fremsuhh CJmidaniaP'  ̂ applies to the present case. Iu 
that case the amendment which it was propdsed to make in thfe
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plaint altered the cause of action, and the Oourfc held that under 
clause 12 of the Letters Patent, 1865, the amendment could not be 
made after the suit had been instituted. Here, however, the cause 
of action is left unaffected. On the cause of action set forth in 
the plaint leave has been given under clause 12 to sue Foolibai; 
and so far as she is concerned there is no objection to the form 
of the suit, and it will go on to a hearing. In her written state
ment she, however, says that she is not the proper defendant, that 
the firm with which the plaintiffs had dealing was not hers, but 
her son’s, and that her son is dead and has left a daughter Gooli- 
bcii, who is still alive. If that be true it is clear that Goolibai is 
the person liable. Whether it is true or false, will be a question 
tor determination at the trial of the case. The plaintifis naturally 
wish to have Goolibai added as a defendant, so as, if possible, 
to obtain judgment in this suit against one or the other. It inay 
bo that Goolibai can apply to have her name taken off the record 
on the ground that the suit has been instituted against her with
out the necessary leave, or she may possibly take this objection at 
the hearing. We need not give any opinion on that question. 
Such an objection, however, can only be taken by her. Foolibdl 
cannot take it for her. Mr. Justice Farran has ordered that 
Goolibai should be made a party, and Foolibai appeals against 
that order. We do riot think she is the person to appeal, and we 
dismiss the appeal with costs.

Attorney foi* the appellant :— Mr. I). S. Ganid.

Attorneys for the respondents-Messrs. Pcf.jjne, Gilbert md 
Baydni,


