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officers.  They ave not parties to this suit: and no order of the 1802.
Collector has been showa wus, nor any evidence from which we g secne.
can infer that the payment to the villace officers was made under ng’jT‘L f{fr
compulsion used by the Collector. Ixpra

IS
For these reasons we reverse the deeree of the District Court, R J;JTI;‘{\P;}M
. . . g . ' N A ’J' ANDR
and reject the plaintiff’s claim with costs throughout. Nizw,
‘ Decree reversed.

‘APPELLATE CIVIL.

Bejore M Justice Bayley, Chicf Justice (Acling ), and i Juslice Candy.

MAHADAJY, (or16INAL DEFENDANT), APPELLANT, 2. JOTI 1892,
(or1¢INAL PrAINTIFF), REspoNpeyT.® July 23,

Mortyage—Simple moriyage usufructuary—Right to have the propeity sild—Dis.
finct eovenant (o pay the principal—IDossession in licw of inierest—Sale {0 recover
prineipal only—Conustruction.

A merely usufructuary mortgage will confer no right to have the mortgaged
property sold. But where there is a distinet covenant to pay the principal, and
the land is security for the same, the intention of the partiesis that the property
should besold,  Such a transactionis a simple mortgage nsufructuary, and carries
with it the right to have the property sold in default of payment of the principal.

A mortgagee, who is entitled to possession in licu of interest and who does not
take possession, loses his right to interest, and cannot ask that the property he
s0ld for default in payment of interest, the property heing security for the prin-
cipal only.

THIs was a seennd appeal from the decision of M. I Seott,
District Judge of Sdtidra.

The plaintiff sought to recover from the defendant persanally,.
and on his default from the mortgaged property, Rs. 1,000,
(Rs. 500 prineipal and Rs. 500 intevest), due upon a mortgage-
hond dated the 27th Mareh, 1873, which ran as follows :—

Bond for debt, the 14th of Fulyun Vudya, Shak 1794—the cyclical year; name
thereof being Angire—corresponding with the English year 1873. On this day
the bond is given in writing to the creditor named Rajishri Joti bin Rijo Patil
Yidav, by caste Mardtha, occupation agriculture s # inhabitant of
mauje Yeravle, taluka Kardd, as follows :~I have received from you this day
principal Ry, 500 (five hundred) of the Gddi Saat currency. As for the juterest
of the said amount, I have given (the produce of) my own land ‘which'is in my

* Secoud Appeal, No. 7 of 1891,
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1892, own enjoyment situate ab mauje Yeravle # % called Savkari Dale Vihiviche,
“EEXI;;;;’; Survey No. 22, (1119a5111'i1\g) acres 1-31 and assessed at Rs, 9 The four boundaries
o thereof are ) N . (The produce of} the land as comprised

Jorn within the above four boundarvies X have given in liquidation of the interest on

the said amount,  Thevefore, you ave to receive interest on the sakl amount from
the produce of the said land.  Youare to do all, (that is) bestow Tabour on the soid
land and to receive all the produce, You are to pay the Government assessmeut
on the said land and to veceive the interest. The period {fixed) for the (payment
of the) amount is Hve years from the date of the bond, within which time I 'will
pay the principal amount of Bupees five hundred and vedeem the land.  There iy
a well in the said lund,  You are to take my share of water from the well and to
raise garden crops in the said land,  Fhould the amount remain unpaid after that
date, I will continue the land with you until I pay the amount. I will not plead
any objection, &e.  You are to heep the embankments and houndary marks of the
" gaid land in repair according to law. Unless T pay the money I will not disturl
(your) possession of the land.  This bend 1 have duly given in writing, The date
aforesaid, I, thie debtor, have duly received the said amount of Rs. 500 {five
hundred) of the Surat currency whieh you have this day paid o me, and have
duly given this acknowledgment fin writing, The date aforesaid. The Land-
writing of Antdji Bdlkrishna Vategavkar, inhabitant of Yervavle, the 27th March,
1873. My own handwrlting,
The defendant admitted the execution of the bond, but pleaded
want of consideration and mitation.

The Subordinate Judge found that the payment of considera-
tion was not proved, and rejected the claim,

On appeal the District Judge held that the consideration was
paid ; he, therefore, reversed the deerce and allowed the plaintifi™s
claim,

The defendant preferred a second appeal.

Lang (Advoeate General) with Visknu Krishne Bhatavdekay
for the appellant (defendant) :—The mortgage-hond stipulates
that the plaintiff' should take and retain possession of the property
for five years and appropriate tlic income in Heu of intevest.
But as he failed to take possession, the Judge has passed a
personal deeree against the defendant. The plaintiff’s eause of
action against the defendant personally is elearly time-barred,
the snit not being brought until 1888, Further, the lower Court
was wrong in allowing intevest. Under the terms of the deed,
the plaintiff was to take possession, and appropriate income in
licu of interest. If he failed to take possession, he must suffer

for his own negligence.  Lastly, the Judge was wrong in passing
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a deevee for the sale of the property. The transaction in dispute-
is a usufructuary mortgage, which does not carry with it the
vight of sale—Shaik Idrus v. 4bdul Rahiman®.

[Caxpy, J.:—How do you reconcile the ruling of the Full
Bench in Motivdm v, Vithdi® with the one quoted ?]

The mortgage in thab case was a simple mortgage usufrue-
tuary. The intention with respect to the sale of the property
wmust be gathered from the instrument itself. If it contains no
claim of sale, then there can be no sale.  Section 67 of the
Transfer of Property Act (IV of 1882) is to the samc cffect.
The words in the bond sued upon are “unless I pay the money
T will not disturb your possession”” There is nothing in the
bond to show that the right of sale was given to the mortgagee,

Phivozeslut M, Melita (with Ganesh Krishna Deshmukl) tfor
the rvespondent (plaintiff) :—The instrument in dispute is an
ordinary mortgage~-bond. The interest was not secured upon
the produce of the land. The produce was to be taken merely
in liquidation of interest. The ruling in Shatk Idrus v. Abdul
Rahiman® is not applicable to the present case, because in that
case there was no stipulation that the mortgagor should pay the
amount ; the amount was to be recovered from the mortgaged
property.: The bond in the present case containg a covenant
that the defendant would pay the money after the expiration of
five vears—Ramayye v. Guruea®, There being an undertak-
ing in the mortgage-bond to pay, that gives the mortgagee a
right to sue for sale.  When there is a covenant in the wsufruc-
tuary mortgage to pay, as in the present case, it ceases to be a
pure usufructuary mortgage, and carries with it the right of sale
if the money be not paid within the stipulated time—DMacpherson
on Mortgage, page 11.  Owing to the plaintiff’s failure to take
possession of the land, the defendant has not only appropriated
the produce thercof, but has, in addition, enjoyed the bencfit
of the loan of Rs. 500. 'We are, therefore, entitled to recover
interest,

M L L R, 16 Bom,, 503, @ L L, R, 13 Bom,, 00,
© 1 L. R., 14 Mad., 232,
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1592, Canpy, J. :—Admittedly the decree against the defendant per-

Maminasr  sonally was bad and must be reversed.

Jg;‘x. It is further contended that under the bond the mortgagee
had no right to ask that in default the land should be sold. But
this is not so. It was not merely a usufructuary mortgage,
which would confer no right to have the property sold. There
was a distinet covenant to pay the principal, and the land was
seeurity for the same ; so we cannot infer that the intention of
the parties:was that the property should not be sold. It was a
“simple mortgage usufructuary,” carrying the right to have
the property sold in default of payment of the principal sum of
Rs, 500.

Plaintiff’s pleader also asks that the property may be sold in
default of payment of intercst. That claim is bad. For the
plaintiff was entitled to possession in lieu of interest, and, if he
never took the trouble to obtain possession, he lost his right to
interest. The land was security for the principal. The decree
must be amended, and judgment passed for Rs, 500, to be paid
within three months ; in default the land to he sold.  Costs in
proportion throughout, '

Decree amended,

APPELLATE CIVIL,

Before Mr. Justive Jurdine and My. Justice Telung.

BHAGVA'N, (0RIGINAL PLAINTIFF), APPELLAXT, 2. KESUR KUVERJI,

1892 e .
(or16IvAL DEFENDANT), RESPONDENT.H

August 1,

Civil Procedure Code (Act X1 of 1882), Sce. 574~ Judgment of Appellate
Court—LReasons for the decision (o be sluled, -
Bection 574 of the Code of Civil Proceduire (Act XIV of 1882) is imperative
and under it the Appellate Court is bound to state the reasons for its
decision, '

A Court of appeal framed, certain issues under section 566 of the Code of Civil
Erocedure (Act XIV of 1882), aud remanded them for findings by the original
Courts  On the return of those findings, as neither party filed any objections, the

# Second Appeal, Nos 298 of 1891.



