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Bofove My, Justice Jardine and Mr. Justice Telang, _
THE SECRETARY OF STATE FOR INDIA, (orioizAL DEFEXDANT),
APPELIANT, ». BALVANT RA'MCHANDRA NA'TU, (ORIGINAL PLaryT. -
1TF), RESPONDENT.™
Local Funeds Act ( Bombay) ITT of 1869, See. 8~ZLocal Fund cess-—Indm(Zdr
~8uperior holder— Liability of indmddr to pay the cess,

An indmddy is a *“ superior holder ” within the definitions of Regiﬂation XVII
of 1827 and Bomibay Acts I of 1865 and V of 1879, He is, therefore, the person
primarily liable to pay the Local Fund cess undel scetion 8 of Bombay Act III
of 1869,

There is no provision of law entitling an indmdd» to charge for Ius eXpenSe‘s in
collecting the cess, _
Arpran from the decree of W. I, Crowe, District Judge of
Poona, in Suit No. 12 of 1889. : a
The plaintiff was the indmddr of the village of lxudus. He
sued to recover back the sum of Rs, 10-8.0 paid by him to the
Collector under protest as the remuneration of the village officers
for colleeting the Local Fund cess in his ¢ndm village, _ '
The defendant pleaded (énter alia ) that the plaintiff as indmddr
was liable to pay the cost of collecting the cess. -

The District Judge held that the plaintiff was a superior
holder, and as such was not liable, under Bombay Acts IIT of
1869 and V of 1879, to pay any remuneration to the village offi-
cers for collecting the cess,” He, therefore, awarded the plaintiff’s
claim.

~ Against this decision the defendant appealed to the ngh
Court.

Rdo Saheb Vasudev J. Kirtikar, Government Pleader, for appel-
lant :—The provisions of sections 6, 7 and 8 of Bombay Aet IIT
of 1869 show that the Local Fund cess falls, in the first place, on
the indmddr, who is a superior holder. He is, therefore, liable
to pay the cost of collecting the cess. Under section 186 of the
Bombay Land Revenue Code, the superior holder is primarily ve- -
sponsible for the land revenue, and he is entitled, under section 86

*Appeal No, 91 of 1890,
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of the Code, to receive assistance from the revenue authoritiesin
recovering the revenue from the inferior holders. When he is
entitled to this benefit, it is but fair that he should pay all
reasonable charges incidental to the collection of the revenne.
Refers to Ranga v. Suba Hegde® 5 Rém Tulkoji v Gopdl®,

Phirozeshaly 31, Melta (with him Malddev O. Apté) for vespond-
ent: —The ¢ndmddr is not liableto pay the cess at all. The last
¢lause of section 8 of Bombay Act 11T of 1869 shows that the
tenants are liable for the cess.  If they do not pay it, the landlovd
isentitled to the assistance of the village officers in recovering
the cess from them : sce sections 85 and 86 of the Bomhay Land
Revenue Code (Act 'V of 1879)., Section 136 of the Code no
doubt malkes superior holders primarily responsible for the land
revenue. bBut, as the indmddr pays no revenue, he cannot he
called a superior holder. Ie is a mere intermediary of the
Government, and as snch is entitled to deduct the cost of collecting
the cess from the total cess collected. Moreover, the village
officers are bound to give assistance to the tndinddr. They are
agents of Government, and cannot claim auy remuneration for
the assistance they render,

JirDINg, J. :—In this case the plaintiff, who is the indmdds
of a wholly alienated village, claims from the Government a sum
of moncy which he paid to the village officers as remmuneration
for their collecting from the plaintiff’s tenants the amount of the
cess levied under Bombay Act TIT of 1869, section 8, last elause.

Tt is argued by Mr. Mehta, who appears for the plaintiff, that
this cess does not fall upon the indmdir at all.  But, in owr opi-
nion, sections 6 and 7 of the Aet hipose it, inthe first instance,
as a charge on the aggrecate village assesstaent and thus upon
the land, Section S veguires that the cess be levied in the same
manner and under the same provisions of law as the ordinary
land vevenue. The indmddr is a “superior holder” within the

definitions of Regulation XVII of 1827, section 8, Bombay Act
1 of 18G5, section 2, clause (&), and Bombay Act V of 1879,

seetion 3, clause 13, and was under Regulation XVII of 1827,
section 80, and is under Bombay Act V of 1879, section 136,
@ T, L. Ry, 4 Bom,, 473, () Aute, pubh
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the person primarily vesponsible for the payment of land revenue,
We think, thevefore, section 8 of the Act of 1869 justifies the
levy of the cess from him, and we may refer to Banga v. Subg
Hegde® and Ram Tukoji v. Gopdl® as showing that this view
has been accepted by this Court. o
It is also contended that the plaintiff as a mere intermediary
of the Government is entitled to charge for his expenses in
collecting the cess. There is no provision of law so entitling
him : and as he is primarily liable to pay the cess, we are not
aware of any reason, equitable or otherwise, which would impose
on the Govermment the burden of paying him any expenses

which he may incur under the legislative permission to him to

recover the amount of the cess for his own benefit from hig
tenants, '

In support of the first contention Mr, Mehta argued thab the
last clanse of section 8 of the Act of 1869, where the words
“yecovery of this cess” appear, shows that the Legislature in-
tended the cess to fallin its first incidence on the tenants, and
that the first clause of scetion Sapplied to the levy of the cess
from them. But it is clear that this first clause refers to tha-—
cess described in sections 6 and 7; and thisis not a cess leviable
from under-tenants, but one leviable on the aggregate village
agsessment, and, therefore, from the sndmddr, the superior holder, -
In the last clause of section 8 the words “ recovery of this cess™
really mcan “ recovery of the amount of the cess deseribed in
sections 6 and 7.” The Act does nat deal with two sorts of
cesses : what the landlord recovers from the tenant is not, in strict
language, a cess. :

Another argument used for the plaintiff is that the indmddr
has a right to the unpaid services of the village officers in the
collection of the cess from the fenants by virtue of section 8 of
the Act of 1869 and the requirement of section 85 of the Revenue
Code of 1879 that the payments of the tenants shall be made
through the village officors and not otherwise. It is unnecessémry
for us to determine this question of law. If the plaintifi's con-
tention is right, he might have refused the demand of the village. ‘

' (U L, L. T., ¢ Bom,, 475, O dunte, p. 54
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officers.  They ave not parties to this suit: and no order of the 1802.
Collector has been showa wus, nor any evidence from which we g secne.
can infer that the payment to the villace officers was made under ng’jT‘L f{fr
compulsion used by the Collector. Ixpra

IS
For these reasons we reverse the deeree of the District Court, R J;JTI;‘{\P;}M
. . . g . ' N A ’J' ANDR
and reject the plaintiff’s claim with costs throughout. Nizw,
‘ Decree reversed.

‘APPELLATE CIVIL.

Bejore M Justice Bayley, Chicf Justice (Acling ), and i Juslice Candy.

MAHADAJY, (or16INAL DEFENDANT), APPELLANT, 2. JOTI 1892,
(or1¢INAL PrAINTIFF), REspoNpeyT.® July 23,

Mortyage—Simple moriyage usufructuary—Right to have the propeity sild—Dis.
finct eovenant (o pay the principal—IDossession in licw of inierest—Sale {0 recover
prineipal only—Conustruction.

A merely usufructuary mortgage will confer no right to have the mortgaged
property sold. But where there is a distinet covenant to pay the principal, and
the land is security for the same, the intention of the partiesis that the property
should besold,  Such a transactionis a simple mortgage nsufructuary, and carries
with it the right to have the property sold in default of payment of the principal.

A mortgagee, who is entitled to possession in licu of interest and who does not
take possession, loses his right to interest, and cannot ask that the property he
s0ld for default in payment of interest, the property heing security for the prin-
cipal only.

THIs was a seennd appeal from the decision of M. I Seott,
District Judge of Sdtidra.

The plaintiff sought to recover from the defendant persanally,.
and on his default from the mortgaged property, Rs. 1,000,
(Rs. 500 prineipal and Rs. 500 intevest), due upon a mortgage-
hond dated the 27th Mareh, 1873, which ran as follows :—

Bond for debt, the 14th of Fulyun Vudya, Shak 1794—the cyclical year; name
thereof being Angire—corresponding with the English year 1873. On this day
the bond is given in writing to the creditor named Rajishri Joti bin Rijo Patil
Yidav, by caste Mardtha, occupation agriculture s # inhabitant of
mauje Yeravle, taluka Kardd, as follows :~I have received from you this day
principal Ry, 500 (five hundred) of the Gddi Saat currency. As for the juterest
of the said amount, I have given (the produce of) my own land ‘which'is in my

* Secoud Appeal, No. 7 of 1891,



