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This distinction between the subject-matter of the two sections 
may not have been prominently brought out in some of the re­
ported cases, but that it exists seems clear to me on a carcful 
consideration of the language.

• In the present case, the promissory note of 9th December, 1889, 
provided for payment of more than what was duo under the decree. 
Therefore it was void. I  would answer both the r(nestions in 
the affirmative.

B. TriBJi, J . I  concur and have nothing to add.

Attorneys for the plaintiff:— Messrs. IlatuhJiai and Jamieti'am.

Attorneys for the defendant:— Mr. Ballcrislma F, N. Kirti- 
kar.

1898.

H e b u a

N cm ta

V,
PcSTONJI,

ORIGINAL O niL .

Before Mr. Jmtke Straclioij.

SORABJi; OURSETJI SETT, Pl-vimtifp, i>. IUTTOJ^JT. D uSSAEHOY
K A R A N I , D e f e n d a i t t .*

Junsdicf.ioii— Letters Patent, 1S05, Cl. 12—Suit for land— Forcclosifre suit—
Transfer of Propertu Act (IV  of 18S2), Sec. 85— Parties to sidt—Practice—
Procedure,

A suit for foroclosiira is not a suit for land witliin the moamng of cla\ise 12 
of the Letters Piitaat, 1865, and the High Court of Banibay on its original side 
has jurisdiction to entertain such suits, although tho property in quesiiioa is 
eituatg outside the town and island of Bombay.

Holkar v. Dadabhai C. AshhmierO-) followed.

In a suit for foreclosure by a puisne mortgagee, the prior mortgagee .should be 
made a party to the suit under section 85 of the Transfer of Property Act (IV  
of 1882). In a suit where a prior mortgagee was not % party, the Coin’t nt 
the hearing of the suit ordered that he should then be made a party.

Mata Din v. Kazhn llmaini^) followed.
Suit for foreclosure. The defendant resided at Sdlsette, 

outside the jurisdiction of the High Court, and the mortgaged 
properties were all situate outside the jurisdiction.

* Ir’uit, N’o. 40 of 1893.
(1) I. L. R., U  Bom., 353. (2) I. L. l l„  13 All., 432

1898. 
Ajpi'il 13.
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SOIIABJI

llATTOirjr.

Tlici’o wore two iiiortgiig'os in quostion, uihI liutli -were oxe- 
ciitod in Bouib<iy. I 'y  tlio llvsti, tlic LStli St“])fc('iii1)cr, 1894, 
tlic (Ici’euilant hk)rtg’iigc(l to tlie plirmiid’ throii ])ro[)i'rtios sifcuatud 
at VcsiWa in tlio islaiitl ol! S;llsotfc(i i‘or Us. iŜ VUO. jly suLsc^piuub 
iiideiiturcs, also executed in T^omliay, tluj wiiid lauds were fiir* 
tlicr cliai'gcd "with lar '̂o sviiiis.

On the ouud lS37j tho dolj'.ndaut cxi'CutiMl in l.)omliay
aiiotlier inortgag'(M)f two otlioi.’ prope.rtit^Sj also situate nfc Vesilva^ 
and it was ])i:ovitli.!d that the whole, ol’ the niuiu'y due tn the 
plaintill should he i’(!payahle {o tlutplaintiir oil the 1st 'July, 1807. 
One oi' the la^t-uicutioucd propertios was ah'ondy suhjeet to a 
laortgage in favour oL' one Jlvraj hudha i'or lls. (i/.̂ OO. Jivmj 
Ludlui was not made a party to this suit, ^rhc phiintilt was In 
possession of the properties comprised in the iiiortg'nge.

The sum alleged to 1)0 duo to tho plaintill’ on loot ol; the ahovo 
viiortgag'es at date ol; suit was Rs. 41,280-1*2-0 with interest from 
the 17th January^ 18)8. The phuntilT priiye<l Tor a di'cree for 
tlii.s luuouut, andj in default of payment, for foreelosuro.

The suit came on for hearing as a short caaye. On bt'half of 
tho (lefondant it was contended (1) that tlus Co\u‘b hail no Juris- 
diction, tho suit being a ^̂ suifc for hind ”  .situate outsiile thejnri.s- 
dietion ; (2) that  ̂ having' regard to section 85 of the 'I’ransfer of 
Property Act (TV ol: 1882), the suit should 1)c dismisseilj Jivraj 
Ludha not liaving been made a party.

iScoU, for fclio plaintiff:— 'I’ho (lueation iis to jurisdiction in 
cases of foreclosure is concluded by authority— v. '.Uada- 
hkii C. AsI/.huriier̂ 'K That was a decroo of tlie Court of Appeal^, 
and it has becu followud by several uureported cases : Suit 
No. 114 of 18Q1.; Suit No. 371 of 1894; Suit No. 481 of 1897. 
In Kessouiji Damodar v. R/tiniJi Jairam^, Farran, J., gran tod 
foreclosure of land in Zanzibar, tlie defendant residing in Catch ; 
but tho nioi'tgago having been executed in 13ontl)ay, a preli­
minary issue as to jurisdiction was raised in that case and 
decided in the plaintiiPs favour on tho 19th March, 1S94.

As to the question of parties, .Tivraj Ludha is not a necessary 
patty^ as he is not a person interested in tho mortgaged pvoporty.

I. L. R., 11 Bom., 353. (.-) Suit Xo. 201 of 1803 (unreportod).



T h e  p r o p e r ty  m o r t g a g e d  to  t h e  p r e s e n t  p la in ti f l :  w as  t l i e  eqiiifcj' 

o f  r e d e m p t io n  in  t h e  p r o p o r t j ’ o n  w h ic l i  J i v r a j  L n d l i a  l ia d  a  h'ortAiMT

m o r tg a g e ,  b u t  J i v r a j  L u d h a  w a s  n o t  i n t e r e s t e d  in  t h e  C fp ii ty  o f  li.vn'oN.ii.

r e d e m p t io n .  T h e re fo re ,  t h e  r u l e  la id  d o w n  in  s e c t io n  S i )  ol* t h e  

. T r a n s f e r  o f  P r o p e r t y  A c t  does  n o t  a p p ly .  l i e  c i t e d  F i s h e r  o n  

M o r tg a g e s ,  p . 8 01 .

B r a n s o n ,  f o r  d e f e n d a n t :— U n d e r  th e  w o rd s  of nlau.se 13 oi; fche__

L e t t e r s  P a t e n t ,  i t  is  c l e a r  t h a t  t h i s  C o u r t  h a s  n o  j u r i s d i c t i o n .  A  

s u i t  f o r  fo re c lo s u re  is a  s u i t  f o r  l a n d .  I t  is n o t  a  s u i t  h i  p o r s o -  

n a m .  T h e  l a t e r  d e c is io n s  in  e l le c t  o v e r r u le  f u g e t v .  E d c ' ^ ' ^  : see  

H e a t h  N .  ;  l l c t r l o c k  y .  J s h h e r r / / ^ ' ^ ^ ;  B i / j e e  J c u n i  v. U c m ' m

M a h o m m e d ^̂ '); S r e e m / i t h j  L a l m o n e / / \ \  J u d d o o n c i u t M ^ ' ^  •, I n  I h e  m i l l / o r  o f  

p e t i t i o n  o f  S .  J .  L e s l i e - ^ ' ^ ;  J i i g ( j o i l i i m h a  v .  P n d t l o m o n ; S r e n n a l A  

V. Oally D o s s ’'^> ; .Laiul M o r t g a g e  Banh  v . S m h i r i t d e e U '  ''''̂  ; VtGhi 
G h a n d  v .  M o J c h o d a ^^^^; J a i r a m  v .  ; V i t / i a l r a o  y .

Vaghoji^^-\

F u r t h e r ,  th e  s u i t  s h o u ld  b e  d i s m is s e d  h a v i n g  r e g a r d  to  s e c t i o n  

8 5  o f  t h e  T r a n s f e r  of P r o p e r t y  A c t ,  in a s m u c h  a s  J i v r a j  L n d h a  

h a s  n o t  b e e n  m a d e  a  p a r t y .  S ee  S h e p h a r d  o n  t h e  T i -a n s fe r  oi;

P r o p e r t y  A c t ,  p. 284  ; G h u l a m  K a d i r  v . M i i f i t a l c i M '̂̂ ''̂ ;̂ B a l m a h m d

V. Saotgari^ '̂^K

Stkachey, J. This is a suit for foreclosnre of certain mort­
gages of land situate at Vesava, outside the local liuiitsjof the 
ordinary original jurisdiction oE the Iligli Court. The dofeud- 
ant resides at the same place. It is not alleged that he carries 
on business or personally works for gain witliin tho local limits.
A ll  th o  m o r tg a g e s  w e r e  e x e c u te d  in  B o m b a y .  T h o  p la in t i f f  is  

in  p o sse ss io n  of t h e  l a n d s  c o m p r i s e d  in  t h e  m o r t g a g e s .  U p o n  

t h e  a d m is s io n  of t h e  p l a in t ,  leav^e w a s  g r a n t e d  u n d e r  c la u se  1 2  

o f  t h e  L e t t e r s  P a t e n t .  T h e  s u i t  is  a  s h o r t  cause ,  a n d  n o  w r i t t e n  

s t a t e m e n t  h a s  b e e n  filed  j b u t  M r.  B r a n s o n  o n  b e h a l f  o f  t h e  de*

(1) L. R., 18 Eri., 118. 0) I. L. Tw, 5 Cal., 82.
(2) G Q, B .  D,, 315, afc p. 350. O') I. L. U., 10 Cal„ 358.
(3) 19 Ch. D„ 539. (W) I. L. R., 17 Cal., GOO.
(1) 1 Ind. Jur. (N. s.), 40. (11) I, L, R., i  Bom., 182.
(!•>) 1 Ind. .Tar. (x. s.), 311). (i-3) L L. !{., 17 Bom., 570,
(G) fl Beng;. L. R „ 171. (in) I. L. R., 18 A ll, 109.
C>) 15 Beiig. L, R., 318. (11) I. L. R., 10 All,, 370 at p. 38k
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feiidiiiit contemlw tliat the suit is a “ suit for IuikP ’ situate 
outside the local limits ol‘ tlio Court's original jnriwdiction, and 
tliatj tlici’cforo, the Court has, uiidcr clan,so 12, no jurisdiction 
to entertain it.

The question is jvhctlicr a suit for t’orcclosurc ia a “ suit for 
within tlie moaning o£ the clause. The expression is a 

Tide one, and  ̂ in the altsenco ol‘ authority upon tlie point, I should 
liavG had great tiifllculty in holding that it does not include a 
suit for forecloHurc. The Court of Calcutta has held, upon 
tlie construction of the corresponding clause of its Letters i ’atont, 
that suits for foreclosure or sale, suits for redemption, Buits liy 
a purchaser for specific perfornuince of a contract foi' sale of 
land, and, generally, suits for the purpose of estahlishing title to or 
acquiring possession of or control over land, arc suits for land ” 
— J.and Morfgaye/Banli v. Siidurmlecn A/m<?cl̂ \̂ Kanli C/innder 
Pal Chditdhr// V. Xissorf/ Mohini Jio// (■’, In  ilie mutler o f  iJic petition 
o f  TjChIU'"'̂ , Mhca Jumi v. Mcttrza MaliommciV-'^\ Breevmtti] Lal- 
money Jhssee v. luddoomuth Shmô \̂ The Delhi and London Bank

]Vonlic Kellie v. and Sroenalh Jloy v. CiiUy Doas
G/toso I^ut in this Court a nioro restricted nicnniiig of the 
expression suits for land’  ̂ has hecii faloptod. In .Ilolhir v. 
J)(uhlh(n Oimaiji Ashharur'-'^^ Sargent, C. J., and Scott, J., held 
that tho Court had jurisdiction under clause 12 to try a suit for 
specific porforrnanco of an agreement made in liouibay, hut relat­
ing to land situate outside the original jurisdiction, and to order 
a niortgage-deht to ho realized by sale of tho land. In that case, 
as ill tho present, the defendant did not reside or carry on busi­
ness or personally work for gain in Boinbay. Tho judgment 
cites with approval tho decision in YenkoJia U. Knftarv. Ttamhluijî '̂̂  ̂
in which Gibbs and Melvill, JJ., held that a suit for the recovery 
of a mortgage-doht by sale of tlie mortgaged property was not a 
“ suitfor huKV  ̂ within the meaning of section 5 of Act V III  of 
1859, tho Civil Procedure Code then in force, and that a suit for 
laud was a suit which asked for delivery of tho land to tho plaintiff.

(1) I. L. -R., 19 Cal., 3CS. (0̂  I. L. K., 1 Cal., 210.
(2) I. L. II., 19 Cal., 3G1, note. (*) I. L. E., 2 Calc,, 445.
(3) 9 Beiig. L. E., in .  (8) I. L. R „ 5 Cal., 82.
(1) 1 Ind. Jnr. (k . s .), 40. (9) I. L. R., 14 Bom., 353.

(•'>) 1 Incl. Jur. (N. s.), 310. <iO) 9 Bom, II. C. Rep., 12.



V.
llA.Ti:ONJI

At first I had some doubt wliether the decision of Sargeufc, 0. 5., iSOa
and Scottj J., was binding upon me in this case, as that was not a SoEAu.ri
suit for foreclosure. But when the ratio dGciden& i is examined,
I think that it does bind me. It proceeds in part upon Vaget v.

which was a foreclosure suit, and in effect it lioldji that, 
in using the expression ‘''suits for land/^ the framers of clause 12 
of the Letters Patent had in view the doctrines of the Goart oi'
Chancery in reference to suits relating- to land situate out of 
England, and intended to exclude from the Court’s jurisdiction 
only such suits relating to land as, if brought in England, 
the Courts would have refused to entertain on the ground 
that the land was situate abroad. Now the rule in England, 
as stated in Dicey^s Covjlid o f  Lems, is that the Courts have no 
jurisdiction to entertain an action for the determination of the 
title to, or the right to the possession of, land situate oat of 
England, or for the recovery of damages for trespass to such land.
To this rule there is an exception, namely, that the Courts have 

jurisdiction to entertain an action against a person who ia in 
England respecting land situate out of England on the ground 
of a contract or an equity between the parties with reference to 
such land. The principle of the distinction is tliat while the 
Court will not give judgments concerning foreign land which it 
cannot render effective, still, Avliere, from a person’s presence in 
England, the Court has jurisdiction over him, it will, acting in
2)ersoncm and not in  rem, compel him to give effcct to obligations 
which he has incurred with regard to the land. The judgment 
in Hol/iav -V. Dadahhai Curse/ji Ashhurmr' -̂  ̂ applies this distinc­
tion to the expression suits for land ”  in clause 12 of the Letters 
Patent, and holds that the Court has jurisdiction to entertain a 
suit for specific performance of a contract relating to land, or for 
a sale o f mortgaged property, situate outside the local limits, on 
the ground that such suits are among those which a Court of 
equity in England will entertain; that the High Courts in India 
have all the powers of a Court of equity in England for enforc­
ing their decrees in j^ersonam; and that, had it been intended to 
exclude suits in personam as well as suits in rem from the juris­
diction of the High Courts, the framers of the Letters Patent,
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(1) L. E „ 18 Eq„ 118. (2) I. L. R., l i  Bom., 853,
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1808. wlio were ])nj,suiuably lawyers, would have employed
T obabji'" difierenfc laiignagc. Th<'. only diHVr(Mico lf(j(,wean iliat ease and

tlio nrt'soiifc is that thoi’d the Court wa.s ih'iiJiiii'' witli om; Ic'nid oi‘ 
R a t t o n .tt. ’

suit /’ /t pcmnuM  while .1. am dcalinj ’̂ with another. Hotli .suits rur
.spccilic pcrl!orman(*(; of eauliucts rcilartiiig to land and suits for
i’oroelosurc are '̂iven hy M r. Diei'y as in.sianc<‘H of tlû  action of
,tlio Courts in >]no'l;nid hi pt'r.'fiiti.ain, a.nd the authority cited in
connection with foreclosure (and assumed to he still j^ood l:i,w,
iiotwiih.standiug the observation.s iu J.lealh v. on which
Mr. Brunson’s nri>'Uinent was hirg'oly hi^oA), \h J'utjdt v.
on which Sarg'ent, 0 . f).,and Seottj .1., re.ly. In In n: Haw/
deciibd in 1.883, two years aftei* IL'n/k v. rii(jh, i\tr. .lu.stico Kay
referred to Vai/ot v. Fdc as an autliority, I thiidv, tluM-c'fore,
that the decision in JTolhir v. Pufhihlidl Curitrlji. Afiltl)iini.(‘r̂'̂ '>
governs the present case, and I netid not consider whether,
apart from authority, I should think it justiliahle to import
the doctrines of the Court ol’ (Chancery rej '̂ardinp; land situate
out of England into clause 12 of the Letters Patent, (‘sptH;ia]iy
in cases wliurc the defendant does not reside, though the
cause of aefcion wholly or injpart arises, wnthin the local limits
of the Conrt'’s ordinary original jurisdiction. If the <(U('stion
wexe res Inlejjra, it would he neccssary to consider in connection
with it nob only IlaUk v. 'Pnijh, but the edect of a foroehxsure
dccree under sections 8G and 87 oE the Transfer of Property Act,
1882, ami Nos. 109 and 129 of the foarth, Schedule of the (^ode
of Civil Procedure. There is a later (unreportcd) decision more
directly in pointy the case, of Kemv^ji Damotlar v. Khimji Jai-
raw decided by the present Chief Justico in 1801. That was a
suit for foreclosure of a mortgage of i)roperty situate iu Zanzibar.
The defendant resided and carried on business in Culch. The
mortgage was executed in Bombay. A  preliminary issue was
argued raising the miestion of jurisdiction, and, on the I'Jtli
March, 189-1, Farran, J., held that the Court had jurisiHctioii to
entertain the suit, which accordingly was heai’d and decidcl on
the 24th November, 1834. Following these decision.s, I  must

‘0 6 Q. Bi D., 31.J : alliniuHl in \\ JL’ath, 7 App. Cas„ 235.
Ti. li., 18 K(i„ 118. 0) 23 Cli. D,, 713.

W I. L. E., 11 Bom., 353.



hold that this is not a “ suit for land” within the mcaaiii^' of
clause 12 of the Letters Patent^ and that I  Lave juristlictiou Sohabji

to Giitertfljiii it . Ra tio n ji
m

Another point raised by Mr. Branson is tliat the plaint shows 
that one of the properties to which the suit relates is subject fco a 
prior mortgage in favour of one Jivraj Ludha^ and that luidcr 
section 85 of the Transfer of Property Acfĉ  1882, the prior m ort­
gagee ought to have been joined as a party to the suit. On the 
other hand, Mr, Scott contended that the expression in section 
S5 “  the property comprised in a mortgage would include an 
equity of redemption, and tliat as tlie first mortgagee lia<l no 
interest in the equity of redemption whicli alone is coni])riscd 
in the mortgage so far as regards tlie property in (piestion, the 
section does not apply. The whole question was very I’ully 
considered by a Full Bench of the Allahabad High Court in 
Mata Dill Kasod/ian v. Ka:dm and I  see no reason to
dissent from the opinion of the majority that in a suit by a 
puisne mortgagee a prior mortgagee must be joined as a party.
The question then is what should now be done. I  see no reason 
why the first mortgagee should not now bo joined. In Kessowji 
JDamodar v. X]dmji^^\ Parran, J., ordered that the assignee of a 
mortgagee should be made a party, after the hearing of tlic pi’cli- 
minary issue to which I  have referred. I, tliereforoj direct tliat 
Jivraj Ludha be now made a party to tliis suit.

Attorneys for plaintifi Messrs. Pestonji, JijtsUm and Kama.

Attorneys for defendant;—Messrs. Kimj'and Cama.

(1) I. L Ro 13 All., 432. (2) Uureporloa.
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