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 ̂ Before Sir G- F . Farnm, K t, Chief Jmtica, Mr. Justice Candij <md •

jiff. Justice Z». Ti/ahji.

IIEERA. NEMA. a n d  o t h e r s  ( P l a i n t i f f s )  v. PESrONJI DOSSABIIOY 1S93.
A N D  A n o t h e b  ( D e i ’e n d a n ts ) .'^ ''  . i .

Civil Procedure Code (Act X I V  o f 1882), Sees. 257A, 258— Settlement o f
decree without sanction by giving promissory note pa-ycMe on demond— Note
7'onetoed from tim  to time—Suit on w)te—Note void under section.

On the 4th Djcembjr, 18S9, t}h3 plaliifcilfe olvbaiiiod a dccreo ngaiusfc tUo 
defendants for Ed. Dtl. The docree was made payable in ciglib claya, i,e, 
on or before tlie 12 th Dooembjr, 18S9. On the 9th Deceiubor, 1880, i.e., he- 
fore the decree was capable of oxGCution, it was settled by the dufondanla’ 
paying Es. GOD in cash and pas uiig a promiasoiy nofco fur Rs. 341 payable on 
demand and carrying interest at 3 per cent, p jr  inousoin. The decrco wag 
satisfied and fianded over to defendants, and plaintiffs also eiidortjod the sum­
mons to that ofiect. That compromise was not sauctionod hy tho Court,

On the 9bh Novombor, 1892, and again on the 4th November, 1805, thi) 
plaintiffs made up thoir account with defendants and obtained now promissory 
notes from them for the amount found due in renewal of the noto passed in 
1889. The present suit was brought on the note passed on tiie 4th Novem­
ber, 1895, which was for Rs. 815, and carried intereat ab 3 per cent, per 
mensem, **'

Held, that the note sued on fell withai- the purview of aoction SST’A of the 
Civil Procedure Code (Act X tV  of 1882) and was void and unenforceable 
under the provisions of that scctiou.

The consideration for the noto given in 1889 was the agreeuient of tha 
plaintiffs to accept it in satisfaction of the decretal balanco due to them. I f  
that agreement was void, the noto given for the void consideration waa void 
also- The note was not, in fact, the agreement, but was given in performance 
of the agreement.

C ase  stated for the opinion of fclio High Court imdor sec­
tion 69 of the Presidency Small Cause Courts Act, X V  o f 1882, 
by C. W . Chitty, Chief Judge

This was a suit brought by  the plaintiffs to recover a sum of 
Es. 1,418-1-7 representing the principal moneys and interest due 
on a promissory note for Rs. 815, dated the 4fch Noveiabor, 1895, 
and executed by both the defendants.

*SmalI Cause Court Eofcrence, No. ll)G2Ji of 1807.
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1898, 2. The facts ol! the (.‘iisc wind I are iiofc in dispiito, tdj -̂etlicr
irEitu.v with tlic reasons lor iny decision, arc fully set out in niy jndg-

meiit  ̂ a copy ol‘ whicli is anniixodj and to which for hrcvity^s sake 
Pkptooti. j crave Icare to refer.

‘ 'Tho f(jllowing is llio statement of facts rcferi'cd to ; -
“ In  1889 ilvo ]inis(;ni jiluiiililT and ciin Ijuc.kim S.'ulii, now  (luctiaiiCd, lilod a 

s \iit (N o . cf 1S8‘J) ag a in st llio  p i'usont di'finidant.s fi»r Uh. K21-0-I'.

“ Tliiili Kuit ■\viis liasotl tat i.wo jiiouiiKHory iinlcH for .Us. 100 I'lidi, iliii balance 
»)1: tlio olaua Ix'ing i’or iuLen'st. Tlus (li-l’endiints wi’ro sorvud l»iii ilid iioi; ai)]»;ur, 
aiul on ilio -Itli Doct.'inhcr, IS&O, llio ]ilaiiiiiITh in iliat suii, olilahu'd a cloc,roc 
agaiiiKt l)()tli the dtdiMidaiils for iliu I’ull anntinii and Uii‘. ('nnri I'ostiS, and fur a 
fui'Umr Sinn of lU, 51,'pvofi!.«si(nial wihIs â 'ahiHi iln! lirsl ilolVndant,

“ The duci'ou was uiadti pajalilo by ibo jirst dofeniliuii in ei[;b(, ibiys, Lv. on ov
Lcfuro tlio 12 ili Ucconiber, LsSî , ami oxecuiion was Kia,yi)d aĵ Minsl llw BtUMmd 
defdiidant for unu luontli, -witli libt'ii_y to liiin to ronic in and a]i]tly For instal- 
liionts,

“ On ilic Oili I)e«(Jin1)or, lSSi>, !.(u, bt'Tm’o tin; docnn! was caiiable ol’ oxccniion, 
it wu.s settled by botli tbo del’ondants by a ])aynu.‘nt of H,s. (lOO in (‘anli and tlie 
passing oC ;i pvojuissory iiofco i’or lls. li-U. payable on dmuand a.n(li‘arryniy intoresfc 
iit 3 p̂ sr cent:, pel* iiicnH(Mn. Tim decri'i* -wiiK HaiiHlieil and liiuided over to tlie 
(lo£cniIant«, anil plaintill's a,l.so made an oudorsunieiil, on tbo (lol’endantH’ KinninonfS 
to tlic siuiu) uffeet. Tliai eonipronuHc was not HaiUitjoncd by iJuj Court.

“ On tlio Dtk November, 1802, sbortly before the pr(nui«K(»ry nnt.u for 1’ b. 341 
woxdd bccunie barred by linutatioii, ilio plaintilT.s nuulo n]> iJioii’ aceount with 
tlio defendants and obtained from tboni a iiroiuisHory note for Its. 525 in 
renewal of the Cornier note for Ks. o4L willi intorcHt at U per cent, per incnsoni 
in addition ; that note also boi-e interoBt at I! per cent, per nienKoni. Uu the 
4th Noveniber, 18i)5, a Hiiinlav procednro wan adopted, and the pi’oiiuHHory note 
in quastion in this .suit waH pivjiKcd I’or lis, the ndo of inlerCHt being the 
fiamo.

“  The solo qncsiion in this suit is Avhelhor this promissory note i.s not void 
and nnenforceable by reason of the provisions of soctiou ‘2 '̂JA of the Code of 
Civil ProL'oduru.

“  3. I came to the conclusion; though not witlioiitVlonbt, that 
the promissory note w'as g’ovcrned by tlic jirovisions of section 
257A of tho Code of Civil Procedure. As to the interprota- 
tioii of that section I coiisiJercd luysclf bound by authority, 
and dismissed tho suit, and certified Rs. 51 profeHsionul costs of 
the defendants’ counsel, making' niy judgment conthigont on tho 
opinion of the High Court. I f  that decision is vrong, there
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would be a verdict for the plaintiffs for the full amoiiiit claimed 1808.
iind costs, and Ils, 51 professional costs. HnwiA

Nmma
4f. The questions for tlieir Lordships’ consideration arc ; Pi;̂ ToV7r

• “ (i) Whether the proniissory note in question falls within the 
purview o f section 257A of the Code of Civil Procedure ?

(ii) If it doeSj whether it is void and unenforcoablc b j  . 
reason of the provisions of that section ?

5. The plaintiffs have deposited in Court Rs. 51 for the pro- * 
fessional costs and Rs. 50 to meet the costs of reference.

‘̂ 6. I may add that, since iny judgment was delivered, the 
December number of the Bombay Law Reports has been pub' 
lished, at p. 819 of Avhich are some remarks of their Lordships ou 
the section in question^ which secui to support the view that tlic 
interpretation of its provisions may luwe to be revised by a Full 
.Bench. See Krisknct v. Vamdcv (I. L. R., 21 Bora. 808).”

Lang (Advocate General) for plaintiffs :— Section 267A  of the 
Civil Procedure Code (Act X IV  of 1882) only ai)plios to appliea- 
tions to execute the decree and does not apply to compromises—
Juji V. A.nnaiP-'̂ ; Sellamayijan v. Mutlha}i ‘̂̂ '>; Ramglmlam v. Janhi 

; lio/ji Abdul ItoMmaii v. K/wja Khaki AriUh’ K̂

This is not an agreement for satisfaction of a judgnicnt-dcbt.
It is itself the satisfaction of the debt. The judgmont-debt is 
gone—Mad/mvrav v. Ganes^Y. Jhdullal/eg^^^Davhdsiiig
V . Pcmdib Vishiu v. Jlii? Swamlrao v. K asliinail0
.'Dank o f  Bengal v. V^ahhoy ; K rU hm  v. Vasiuhv̂ '̂̂ '̂
Dan BoJmhir v. Aiiandi Prasad^^-^Dahi v. PalalcdharP'^' ,̂ It is 
an agreement in satisfaction of tlie judgment-debt and not f o r  
the satisfaction of such debt. The latter contemplates a further 
transaction.

<i) I. L. R., 17 Miul., 382. (7) I. L. R., 9 Bom., 1?C.
(2) I. L. E., 12 Mad., Gl. I. L. R„ 12 Bom., 199.
(3) I. L. R., 7 AIL, 124. (!)) I. L. R ., 15 Bom., 419.
(« I. L. R,, 11 Bom., C. (10) I. L. R., 1C Bom., 013.
(5) P. J., 1881, p. 315. (11) I. L. B., 21 Bom., 80S.
(0) I. L. R., 8 Bom,, 538. (i-’) I. L. R., 38 435,

(13) I. L. R., 18 xVll., ^79.
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Ito relied on Ih h im  CJiand v. Ta/iarwincasa ; Jhahar 
M, Modan Sonahaf'--  ̂•, Guntwiani v. Pninlcuhori^^^; Thakoor Dyal
V . 8 c i r j u ' ' - ^ K

Scoff, for defendants, cited Fi/vi v. Camphcll '̂ ;̂ U'liUis ,v. 
LilteW ^̂ ;̂ Ikiik o f  Bengal v. Vyah/ioy Ganji-'̂ K Tlic ca.sea of 
Ecmghvlam v. Janlci Uai and Gummaui v. FraiikishoiV'^^ aro 
eases on old section 258. See Ifa ji Abdul v. KJioja KhaJci'̂ '*, 
The sclienio of the Codo cannot override the plain words of the 
sections.

Tahbais', C. J.:—Tlic lir«t question which wo have to consider 
upon this reference is that suggcBtcd by the argument of the 
Advocate General, vk,, whether the promissory note for Rs. 34-1 
payable on demand with interest at 3 per confc. per mensem which 
the plaintiffs make the l)asis of their claim is an agrccmont for 
the satisfaction of the jndginent-debt duo to the plaintiffs within 
the meaning of section 2 57A of the Civil ProcGduro Code (Act X IV  
of 1882). Tliis is not an exact way of stating what is the true 
<luestionj but it suillciontly explains, I think, tho contention of 
the Advocate General.

On the 0th December, 1889, tho plaintiiFs held a decrco against 
the defendants for Rs. 031'-8-0, and Ila. 6-8-0 were payable to 
them for expenses in connecfciou with tho decree, making a total 
of Rs. 941. The parties met together. The dofyndants paid 
Ivs. GOO in cash, and for tho balance agi’ood to give the plaintiffs 
their promissory note for Rs. 341 payable with interest. That 
indisputably was an agreement for tho satisfaction of tho decree, 
and, if the coutontion of tho dcfondanta on tho main point is 
correct, it was a void agreeniont. In pursuance of that agreement, 
cx h^polhesi void, tho defendants gave their promissory note to 
the plaintiffs and the plaintiffs thereupon treated the decree as 
satisfied, handed it over to the defendants, and ondorsed tho sum­
mons to that effect. Tho consideration for tho promissory note 
was the agreement of the plaintiffs to accept it in satisfaction

(1) I. L. R , IG Gal., 50i. (ro 25 L. J. (Q. 13.), 277,
(2) I. L. E., 11 Cal., G71. (C) 11 C. B. (N. s.), 3G9.
(3) 6 Boiig. L. E. (F. B.), 223, (7) 1 . 1 , u., 16 Bom., G18 at p. G2y.

V I. B-, 20 Civl., 22. (8; I. L. R., 7 AIL, 121.
(0) I. L. K, 11 Bom., G at p. 35.
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of tlie decree. The plaintiffs Have perfoi'med tlieir part of the 
agreemenfc, but none the less on that account is the consideration 
for the note the agreement of the plaintiffs to accept it in satis­
faction oE the decretal balance, and if that agreement is void, the 
pBomissory note given for a void consideration is itself void. 
This is, however, merely a verbal disquisition in answer to a verbal 
argument. Every adjustment of a decree prcsnpposes an figroe- 
ment to adjust it, and if the agreement to adjust tlio decrec is 
voidj the adjustment, in so far as it is executory on either side, 
cannot be enforced. I  can see no essential difference between 
an agreement fo r  the satisfaction of a judgment-debt and an 
agreement in satisfaction of the ' same. In numerous eases 
decided upon the section, the agreements ruled to be void were 
similar to the agreement in the present case, and this objection 
vras never suggested. The concluding clause o f the section 
makes tli^ matter, I_think, quite clear. In this view it is unne­
cessary to consider the argument of Mr. Scott, that the agree­
ment was also an agreement to give time for the satisfaction of 
the judgment-debt. The promissory note was not, in fact, the 
agreement, but was given in pursuance of the agreement.

Upon the main question discussed I am of opinion that the 
previous rulings of this Court upon the cffect of section 257A arc 
correct and should be followed. I  wisli to express m y full con­
currence in the view forcibly expressed by the learned Cliief 
Justice of AUahabad in the following passage: Where the
Legislature has thought fit to declare an agreement void, unless 
the Legislature expressly limits the application of its enact­
ment, Courts are bound to give effect to it. There is no such 
limitation to be found in section 257 JBahadur Shigh v.
AnaiicU PrcmdP-K After considering the reason relied upon in tho 
decision of tlie Calcutta and Madras High Courts for limiting tho 
operation of section 257 A  to the Courts executing tlie decree I 
have come to the conclusion that it is not entitled to the weight 
which the learned Judges who took part in those decieions attribute 
to it. The Legislature evidently, I  think, judging from the section 
which they framed, considered that the power of exccutino- a

18S8.

IIbrra
Kbma
V.

P e s t o n j i .

0) 1. L. K., 18 All, 435 at p, 43G.
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189S, (lecrco placed tlio lioldei; of it in a position to exorcise nnduc 
prcssiireovcr the jndgiiiciit-dcLtor and cnalilcd him to obtain terni.s 
too favourablo to liiiusclf from tlic latter, wliosu iuturests needed 
protection at tlie liands of tlie CoiD’t which pas,sed tlu‘ decree. 
Therefore^, it AvaisresolN'cd to enact tlic law now contained in sec*' 
tioii257 A of the Civil Procedure Oode (Act X IV  of 1882 ). The 
qnestion would naturally then jircsent itself : In what enactment 
should such a pro\ision of law find place ? Not, I thiidv, in the 
Code of sidjstanti\’e law relating- to contracts. Î’hat Code deals 
generally with void agrecinoutSj Ivut a provisiou that apnrlicular 
iij '̂reemeut .shall he void unless approved hy a Court would natur­
ally find its place in an enactment jirescrihiiig'the procedure of 
the Court rather than iu an Act dealing with geiK'ral principles. 
At all events, it is not, I think, out of ]ilaee in suchnn enactment. 
The argument hased upon its position in a Procedure' Code has, 
tlicrefore, I think no suhslantial force. Mr, Heott ]>ut the case 
concisely when he said : Iu determining the meaning of a legis­
lative cnactnient you cannot let the scheme of the Clodo out­
weigh the expressed will of the Ijcgislature.”  When considering 
the meaning of lh(j language of section 1*57 A it is notj I think, 
out of place to contrast it with the language of the succeeding 
section. ‘'An adjastment of a decrce not certilied to th(‘ ( ’ourt 
shall not be recognised as an ad justment by a Court rxecuting tin.'; 
decree ” (section 258). ‘’‘Every agreement for the .satisfaction of 
a judgmeufc-debt ”  (which provides better terms for the decrec- 
holdcr than the decree give.s liini) shall be void unleBS it is 
made wdth the sanction of the Court wliich passed such decree”  
(section 257 A). In instituting this contrast I do so with the 
reeollection of the circunistance.s under Avhich the language of 
section 258 was varied. It doc,s not  ̂ in my o[iinion, detract from 
the force of the comparison. It  is impossible, I think, to couceivo 
that the Legislature intended to express the same meaning by 
such entirely diffen*nt language. In short, if thescctionin (pies- 
tion were found in an enactment other than a Procedure Code^ it 
would be impossible, 1 think  ̂ to contend that it had the linuted 
application ascribed to it by the Calcutta and Madras High 
Courts. Its position in a Procedure Code and in a chapter of 
that Code which is headed “ of the execution of decrees does
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not, in my opinion^ alter its meaning. I f  tlie language was ainbi- 
guons it would be permissible to resort to theso aids to interprofc- 
ation, but not, I think, when tlie language is plain. The Lcgis- 
lature  ̂ for reasons which seemed to it to be good^ has declared that 
syeh agreements shall be void unless sanctioned by tlic proper 
Court, It is, I concievo; the duty of tlie Courts to give effuct to 
that clearly expressed declaration, and not to explain it away.

I  may add that the facts of this case show the undue advantage 
which grasping decree-holders would bo in a position to obtain 
from their judgment-debtors in tlie absence of the pro\'lsion 
which has been referred for our construction. It  would be of 
little advantage to the latter to be protected from the Ouiirts 
executing the decree against tliem if their judgment-creditors 
could obtain the full fruits of thoir undue pressure l)y I’egmlar 
suit.

W e answer both questions in the affirmative. Costs cost.s in 
the case.

C a n d y , J, I f  the first cpiostion is answered in the aflu’iu- 
ative, then in  m y  op in ion  the second question m ast  also bo an ­
sw ered  in  the affirmative.

On the second question I have luit little to add to tlie remarks 
of the learned Cliief Justice.

No doubt the arguments used by Malunood, J., in linmgJnihun v. 
Janlii by Garth, C. J., and CHiose, J., in Jhahar v. Modan
Sona/iar '̂̂ '̂ ; by Prinsop and G-liose, JJ., in Uukum Ohand v. Taka- 
nmnossa and by Muttusaini Ayyar andlk'st, JJ., in Jvji y. 
Annaî '̂̂  deserve the fullest consideration; but T agree witli the 
learned Chief Justice at Allahabad^'’) that where the Legislattirc- 
has thought right to declare an agreement void, unless the Legis­
lature limits the application of its enactment, Courts are bound to 
give effect to it. There is no sucli limitation to be found in .sec­
tion A. Cases may occur where a merciful judgment-creditui' 
may give time for the satisfaction of a judgment-dcbt by taking 
an instalment bond from his judgment-debtor and ,so3king no

(1) I. L. R., 7 All., at pp. 127 to 131. (S' I. L. E., 1(J Cal., at pp. 00,', 50S.
(2) I. L. E„ 11 Oal., at p. C72. (4) I. L. R., 17 Mad., nb i>. 38:5.

(SJ,!. L.E., 18 All,, at p. 430.
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advantage to himself. On tlic other liantl, eases may occur whore 
the jiulg’jncnt-creditor armed with the decree may extort a bond 
from his jndgincnt-dcbtor -with oiierons conditions. The Legis- 
latarc must ho taken to have ]iad regard to these considerations 
when enacting the [thiin provisions of section 257 A. It wjib opep 
to the Lcg‘ishiture in 1888 to amend section 257 A  just as it 
amended section 258. It  did not do so, and, therefore, we are 
bound by tlic plain words of the law.

As to the first (piestiori; it scorns to me, on a comparison of the 
language of sections 257 A  and 25S, that whereas an adjustment 
of a decree under scction 257 A may also fall within the terms of 
section i’58, an atljustinenfc under section 258 cannot full within 
the terms of scction 257 A unless it is an ngreeinent M'hich gives 
time for the satisfaction of the decrecj or unless it pi’ovides for 
payment of something in execution of the dccrotal debt. To tlio 
argument of the learned Advocate General, that the bond in the 
present suit is an adjustment of the decrec under section 258, 
there is an obvious answer, (xranted, but it also falls within 
the terms of section 257 A. I f  so, the ngreement is void. Not 
only arc the requisites laid down in scction 257 A, and the eilect of 
the absence of the reciuisitesj ditfercnt, but the eubject-mattor is 
different. Section 258 woidd seem to apply to a satisfaction in 
p'escull pro ianto of adccrce. Illustrations of the section maybe 
gathered from numerous reported cases : c. g. payment of money 
or delivery of grain, cattle or ornaments or such like, the decrec- 
holder being satisfied with this compromise in satisfaction pro tanio 
of his decree. All that is necessary for such payment or delivery to
I)c recogniscd by the Court exeeiitiug the decree is that it must bo 
certified. But section 257 A  would seem to apply to nn agreement 
for the satisfaction^ ■irifuinro, of a judgment-debt: the money is ad­
mitted to bo due, and the parties agree as to the luamier in which 
the money is to bo paid. That agreement is tlie foundation of 
a new contiacfc; but if the agreeniient gives time for the paj^ment 
of what is admitted to be due, or provides for the payment of 
more than what is due under the decree, then so far the consi­
deration fails, for such an agreement being void is not capa­
ble of being the foundation of any legal right.
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This distinction between the subject-matter of the two sections 
may not have been prominently brought out in some of the re­
ported cases, but that it exists seems clear to me on a carcful 
consideration of the language.

• In the present case, the promissory note of 9th December, 1889, 
provided for payment of more than what was duo under the decree. 
Therefore it was void. I  would answer both the r(nestions in 
the affirmative.

B. TriBJi, J . I  concur and have nothing to add.

Attorneys for the plaintiff:— Messrs. IlatuhJiai and Jamieti'am.

Attorneys for the defendant:— Mr. Ballcrislma F, N. Kirti- 
kar.
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ORIGINAL O niL .

Before Mr. Jmtke Straclioij.

SORABJi; OURSETJI SETT, Pl-vimtifp, i>. IUTTOJ^JT. D uSSAEHOY
K A R A N I , D e f e n d a i t t .*

Junsdicf.ioii— Letters Patent, 1S05, Cl. 12—Suit for land— Forcclosifre suit—
Transfer of Propertu Act (IV  of 18S2), Sec. 85— Parties to sidt—Practice—
Procedure,

A suit for foroclosiira is not a suit for land witliin the moamng of cla\ise 12 
of the Letters Piitaat, 1865, and the High Court of Banibay on its original side 
has jurisdiction to entertain such suits, although tho property in quesiiioa is 
eituatg outside the town and island of Bombay.

Holkar v. Dadabhai C. AshhmierO-) followed.

In a suit for foreclosure by a puisne mortgagee, the prior mortgagee .should be 
made a party to the suit under section 85 of the Transfer of Property Act (IV  
of 1882). In a suit where a prior mortgagee was not % party, the Coin’t nt 
the hearing of the suit ordered that he should then be made a party.

Mata Din v. Kazhn llmaini^) followed.
Suit for foreclosure. The defendant resided at Sdlsette, 

outside the jurisdiction of the High Court, and the mortgaged 
properties were all situate outside the jurisdiction.

* Ir’uit, N’o. 40 of 1893.
(1) I. L. R., U  Bom., 353. (2) I. L. l l„  13 All., 432

1898. 
Ajpi'il 13.


