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Be/oi-o S o ' Charle.H Sar<jc;U, K f . ,  C h ie f  Ja^tioe, a n d  M ,\ J u M ice B ird v :oo il.

THE SEORETAEY OF STATE FOR INDIA, (t.iriKaxAL D efe.ntjant), is02 
A ppellant, w. SHETtl JESfiri>JGBHAl Ha THISA,¥G and othi ûs,
(oRiaiXATi PLAISTlFi's), PuESrONDEJiT.S.* ----------------

Liinil revenue—Booihai/ Sim mari/ Sctfkm ent A c t  V I I  o f  lS6':\— Sfttlenient undtr  
(h'd A<:t is ail agreem ent aad suhject to the law o f  co n tra d i— Settle.riieat nuuh  
and m nrul t^ued  luid'yr a rtiidahi— t^Mit-rejit }m ldlry ladraddrs to Guternm ent 
undtr suck svttlsineut— Jtefiuul— Vuid ayrconicid— Contra,ct A ct ( I X  o f  iy 7 ‘2 ),
SeC'i. 20 and  C5— S aiiad— M m idnrj a.nd e fe c f  of.

U n d er the  Boinlm y Sinnm ary Se.ttlciueii1: A c t  V I I  of 1303, a- settlem en t in  re- 
specfc o f  tho 'I’illage of i la i ik o l  M'as e ffected , iu 1SG-1-. I jetw eeu  the G ovena iu 'u t 
ainl the phiintilfrs, w h o w ere tlie innmddri^, a ad  a .iunad was gran ted  to the p la in t- 
iffe, under tho term s o f -which a certain yea rly  qu it-ren t w as payaljle b y  them  to 
(.Joi’ ernniont in respect o f  the aaid village , x4.t t!ie tim e o f  tlie settlam eut tlio 
pl;i.intilt8 bolioTOd that th ey  w ere tho .superior lioldera of all the la n d s  in Uir 
\’illag'e, iaelin ling certain  wanta, hinds. I t  ,siiljsef|uently appeared, liow ev er , that 
the ivnnta lamia were th e  p ro p e rty  of certain  ijird'<siu!^, w h o  w ere in possession  as 
owners, and that the p lain tiffs  w ere  n o t the  holders of these lands w ith in  the 
jn ja n in g  of section  3J o f A c t  A’ l l  o f ISlj:*. T h e  Q jvernm ent, hoM 'ever, I'cqu ired the 
p laintifis to pay the entire q a it -ren t  o f the village  for the iSannuti yo-^nsi IDMO-liMO, 
as fixed hy tho scinad. T h e  p lain tiffs  pa id  nnder p rotest a ad  hrouglit this j;\iit. 
to  recover tiie  am ount (tts. ^t09-12-Gj p a id  in respect o f  the icauta  lands.

Held, that the plaintiffs were entitled, ’ to a rê fiuid of tho r|nit«reat paid in 
respect of tlie u:anl.u lauds.

A settlement under Act VII of ISljS (Bomhay) is an agreement effected byproposal 
and aeeoptance (see section 2), and is suhject to the ordinary rules applicable to 
contraets). H.eve both i)avfcies entered into the settlement in the belief that tlie 
plaiutiffs were the superior holders of all the lands iu tlie village. There, was, 
therefore, a common uiistakc as to a matter of fact whieli lioth parties amst lutve 
regarded at the time as eŝ }?ntial to tlie agreement, it being made so ]>y the Act 
itself uude.r which they assumed to contract. Such a mistake nnder seetion 20 
of the Contract Act (IX of 1S72) venders the agreement void. The settlement 
as to the lands might he treated as distinct froQi that which applied to
the remaining lands of tho village, the former l,)eing voiil, and the plaintiffs being, 
therefore, entitled to a refund of the (|uit"ront paid in respect of snch lands luuler 
section Go of the Contract Act.

A  srt.anfHssued under Act VII of 1R(»3 merely declares -vvhat by section fî of 
tho Act is stated to be the efiect of tho settlement to M'hich both the Goveninipnt
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1892, aticl th e  h o ld e rs  o f  t lic  la n d  lia v c  c-o iisea ted  : b u t  U is  l^y v ii't ia c  o f  t lie  s e t t l f r a a i t

 ̂ . itself, as provided l>y tlie Act, that Government are entitled to denuind payaieut
THB " V

Shcrktahv

Suit to reeovor rjiiit-rent paid under prote.st l>y the plaintiffs 
BiTeth Cloverniaeut in respcct ot! certain luanta lands for tin? ^am,-

jKiHiNGBHA'i i‘(it jeai’s 193D and 19-10, and for a declaration, &c., tluit thĉ  
defendant was not entitled to levy a qnit-rent on the ivcmia.

The said lands were situate in.the village of Miinkolj of •\Yhiel'i 
tln̂  plaintiffe werr- tlu‘ iitnindiirr.. The plaintiffs al!e.‘;;'ed that 
under the Bomhny Summary 8ettlenicnt Act VIT of 18G:-! a 
Rcttlement was eifeeted in 180-4 hr-fcween thorn ariil the Go\’ern- 
rnent iu respect of all the lands in tlie Tillnĵ 'ej including tlie 
91',-̂ i.nta lands ; tliab at tlie time of this settlement they Itondjide 
l)eliev0d that they were the superior holders of the ivanta lands 
as well as of the rest; and both parties l;)cing under tbat im- 
prct.ssioii the aiaount of qnit-rent was then fixed and a sanad 
was granted to them by Go\'ernmeut. Certain (/irdsfi ias being in 
poŝ êssion of tlic u-an.fa lands the plaintifis suliaeciuently brouglit 
a suit against them to compel them to contriljute to the quit-  ̂
rent leviable on the village under the settlement. In that suit, 
however, tho plaintiffs failed, the Court holding that, at the'time 
of the .settlement, tlie t/irdsfiias were the ov/nei’s of tlie lands, 
and that they were not, liablo_, not having lieen parties to the

■ settlement of LSG-f.

The plaintiffs A\'ero subsequently required by Government 
to pay the quit-rent for the entire village  ̂ including tho uuinta 
lands, for the years 1030 aud 1910 as hsed by the settlen,\ent of 
180h They paid it under protest, and now' brouglit this suit to 
recover tbe amount (Pts. 400-12-0) paid hi respect of the vxtrda 
landsj aud for a declaration that tlioy were not lialde to pay in 
respect of the said vjcmta lands.

Th.e defendant contended that tl;ie plaiiititl's were liable to, the 
whole rent until the sanad of ISOl was caiicelled. It ’sms stated 
that the Government was willing to issue a fresh sanad on the 
joint application of the plaintifis and the rj!mssia.% or on the 
plaintiffs ohtcainiiig’ a decree showing their exact ,'̂ hare of the 
village.
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The D istrict Judge rejected tlie claim, holding that it was not
cognizable 1)V the Court niider section of the Eom bay Suui- tju..

lijary Settlement A c t  V I I  of I 8 G0. biocKETAiiY
OP fcl'ATE

Oil appeal to tbe I lig b  Cuiirt the case was remanded to I j o  

disposed of on the merits ('see Printed Judi>Tner!ts for 18S0, p.S2). ^

On remaui-l the D istrict Court passed a decree for the plaint- HATin.sAist:. 

iffs, aAvarding tlie claim  in fu ll, and m aking the deelaTation 

prayed fur.

The defeiid.ant appealeil to the H igh Court.

Rao Saheb Vdsudcu J, Kirtikar, ((xOYernnient rioader), for 

appellant (defendant) On tlie plaiiitifik'(respondents’ ) I'cpre.sent-

ation of the fact,s. vlz'. that th ey  were tlie registered holders of 

all tlie lands in the \dliagej the (joverninent graiitod thoiii a sanad, 
which has beeu acted on for more than fifteen years. They aroj 

therefore^ now estopped from  objecting to it̂  and tho n\istal<c 

cannot be relieved against— S tory  on Kqiiity, para. 151. The 

girdssias ought to have beeu joined in tliis snit. T h ey hold a 

third share of the village.

The (Tovernnient has been w illin g  to grant a fresh nanad, but 

tbis could only be dune 'W'ith. the assistance of tho plaintifis,, ^vhu 

are the Indmddi's  ̂ and they w ould not join except on conditions 

which tlovernm ent could not adm it. Until the dispute between 

the plaintifis (rei^pondenta) aud the g-irdssias issettledj the Govern

ment can do nothing— Dohaitg y. The Gollccfor of K n ln 0 ,
Tile plaintitls are in the position of trustees for tho (jimBblab,
The.}", tlierefore; cannot seek to set aside the siinad w ithout the 

consL’nt of the yirds-'nay,

dovLij'dh.av.ddfi M. Tripdthl for rospe)udonts (]daintitiW) '.--—The 

pl!,iintitls are w illin g  tu take a sojiarate sidtcul, and have otfercd

U) I'Scctiiuu :2ti of uuinbay Act V li of ISG.j I '- ’Wlieii any yettleriieub of ii cliiirii. 
or L'laims tu total oi* partial i;\ciiiptioii iVoui land i-eveuuc lias bc&n ivifitlc liy ilu<
Governor in Couucilj or ;uiy duly authorized oiiiuor of tiovuriiuicut niidcr tlu'ii 
Act, auy appeal from or against tlio proceediugti, oi’dors or auta of the ufficyva of 
Govmuuout engaged iii making any such settloment .shall be made to the Goy ■ 
ernor in Oonucil, or to .such officer or ofiicers aii njay be appointed by the Goveruor 
in Council to tako coguizaricu uf such appeals, and ,=ilK>Jl nut be €Ot;nisal)lc by auy - 
utlicr authoiity.
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t,j (]y jjiit, Governnicnt require them to apply jointly with the 
TiJB fji'/'icssias.

State'" UuLler tho Bom bay Sum m ary Settlument A et Y I I  of 1S63

TixijMnA Uoverument cannot grant a sanad w ithout tbe bolder’s eoii.sent.

h'uKTii 'Pile « holder ” is definedby section 32. cl. (/) The plaintilff^
JKSHisuiai.v 1 ■- . „ , ,
mTHi.s.uN(.;. are uot the bolder.s of the land in the posse.ss]OU of the furdssUiS)

and the ijlaintiii's’ sanad, wliich relates to that land^ in ultra vires.

A t the time of o-rantiim’ the sanad both, the Govennnent ando o
the plaintifis believed that the ]:)laintitis were the holders of tbe 

wantalAiidti, This was a mistake. The sanad is, therefore; void 

— section 20 of the Indian Contract (Act IX  of 1872). Seo

also sections 65 and 70; Pollock on Contracts, (5th Ed.)  ̂ p, 418.

The sunftcZ being void the question of estoppel cannot a j- i s e ■ 

Binghcnn v. .

[SaeounT; 0. referred to Jofios v. CI!/fo'n¥''>.]

Kao Saheb Vdsibdco J\ Kliiihar in re p ly :— There was no mis-

take on the part of Government. The plaintifis represented tlie 

facts to Government^ and the sanad was granted. The mistake 

of one party docs not make a contract void.

SaegenTj C. j .  :— The plaintiffs seek to recover from Govern- 

iiieiit the quit-rent paid to Glovernment (\,mder protest) for the 

years 1939 and 1940 in respect of certain -wanta lands 

in the Aullage of Maiikol^ of which the plaintiff's arc indmdiirs, 
and which lands are adm ittedly in the occupation of the girdssias. 
and also for a declaration that the defendant is not entitled to 

levy  a q^uit-reiit on the v;arda.

The lands ill question were included in a settlement effected 

between the plaintiffs and Government in 1SG4, in respect of all 

the lands in the village, under tlie Bombay Summary Settlement 

Aet, V I I  of 1863. The case for tlie plaintifis is that the settle-

<') Section .3i?, clause ( /̂j .'—For tlie puqiosey of tliig Act the -worI “  liolJer’' 
shall Ije taken to signify the perison -who by liiinself, hi.s teiumts, Kub-teiuuits or 
agents is in possession of the laml held wholly or partially exempt from land 
revenue as.sessment, .ind sliall include a, mortgagee in possc.ssiou as afovofsaid, 
Tho conmiittee; manager or trustee of any temple, ’svho may be in po.sscssion ol! 
such lauds, shall be considered the holder thereof.
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lueut was efiecied on the assumption tliat they we-re the hohJers 
of all the lands in the village, whereas tlie glrdssias were tbea Tuk 
and are now in possession of the wanta lands as owners, as sub- 
sequently determined by this Court iu Jesinghhdi v. - j?ob1kdia
The judgment of this Court in the suit brought by the phiintitis SiiETJt
against the glrdssias to compel them to contribute to the quit- 
reut leviable ou the village lands umler the settlement is doubt
less conclusive as between the plaintiffs aud the ijlrdssias, that 
the vjanta lands in the %dllage were the property of the latter 
at the time of the settlement; and no attempt has been made 
iu this suit by GoYerriment to dispute tlie correctness of that 
decision. We must, therefore, in this state of the evidence, 
regard it as settled that, neither at the time of tho settlement, 
nor Avhen the payments to Government in question were niadcj 
wore the plaintiffs the '^holders” of those lands within the 
meaning of section 32 ( / )  of the Summary Settlement Act, VII
of 1863, or indeed of the sanad itself, which was the re.sult of
that settlement.

The plaintiffs’ case is that, at the time of the settlement, they 
believed themselves to be the superior holders of the 

vjanta lands, and entered into settlement under that belief.
The question is whether, having under that impression settle^ 
with G-overnment for the payment of a certain quit-rent in re
spect of all the lauds in the village, they are now entitled to 
any and what relief. It appears that, on the discovery by the 
plauitiffs that they ŵ ere not the superior holders of the ivcmkf, 
lands, thej?- applied to G-oveniment to have the sanadj which re
lates to all the lands iu the village, amended ; and this the Gov
ernment assented to, provided the plaintiffs and glrdssias joined 
ill their application, or on plaintiffs’ obtaining a deeree as to their 
exact share in the village ; and such is the answer which they 
noAV, ly  their written statement, make to the present plaint, 
contending at tlie same time that  ̂ until such amendment is made, 
the plaintifis are liable for the entire quit-rent. With respect 
to this latter objection to the plaint, it is to be' remarked that 
the sanad merely declares what, by section 6 of the Act, is 
stated to be tho effect of the setblement, to which botli the Go ’̂■-

(3) I. L, E,, 4 Bom., 79,
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■ 1892. erniiioiit anJ the holders o£ tlie laud h are consented. But it is
T u b  I'y virtue of the .settlemenfc itself  ̂ as proTided by the Act  ̂ that '

'"or Govermneiit are entitled to deuiaiid payment of the quit-
FyiifeDiA rent; and the present question, therefore, as to the right of

SHE']'jr Govei’iinieufc,, under the circunistances of the casê  to insist upon
entire (piit-rent as settled in respect of all the lands iu the 

•village, is one to be deteruuned quibe independently uf thc6'<.f ii«t?; 
and \Yo agvecj therefore^ -with the Joint Judge that this suit, 
will lie although tlie sanad may not have been amended.

AVe may here remark that the pro\’ision in section 28 uf tlie 
Act V II of 1S63, which precludes a Civil Court from questioning 
a settlement made under the Act, so far as regards the right of 
the Goverimient to levy from the holder for the time being of 
the lands the annual quit-rent fixed by section 6, is repealed 
by Act X  of 1876 ; and the present suit is not included in the 
suits o\’er which tlie jurisdiction of the Civil Court is taken 
away by seefcion 4 of that Acfc.

Now, it is to be remarked that what is termed a .settlement 
in the Act, as made by Government with the holder of l.md, 
arises from the acceptancc by the liolderj as stated in section
2, of the tcrm.s and conditions offered by Grovernment, as set out 
i]i section 6. In other words, it is an agreement effected by 
prcvposal and acceptance and subject fco the ordinary rules ap
plicable to contracts. In tlje present ease we sec uo reason to 
doubt that both parties entered into the settlement in the l.ielief 
that tbe plauititfs were the superior holders of all the lands iu 
the village. They were tho registered holders in the Govern
meut book.‘3j and the subsequent conduct of the plaintifl's and 
more especially the .suit they lirought a,gainst tlie glrasdas 
shows that they regarded themselyc.? as being entitled as such 
liolders. Both partie.s, therefore, engag'ed in the settlement 
under a common mistake as io a ni.atter of fact which they nnist 
both have regarded at the time as essential to the agreement^ 
it being made so by the Act itself under which they assumed to 
contract. For there is not a particle of evidence to show tliat 
they intended to contract on any other ba.sis. Sucli a nustako 
by section *20 of the Contract Act (IX of lb72) rcjiders the
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jiCi’recmerit voiiL. Here, doubtlofiSj ifc affeeis onty a portion of " i'f'2, 

the sultject ^lattci' of the contract, vb., the mnita laiKis j but, 

lookiui^-at tho uatnro o£ tlie eontract, the ohiect of "whicli was 

to so ttk 'in  a sn u m w T  maimer daiins to exemption fvoiu pay- eou Isma 

ment of as.se.'^sment on lands on paym ent of a quit-rent, as.sesseci- SiiEi'ii 

on the lands at a uuiform  rate, as provided b y  section 6, the 

scfctlenient as regards the ivanta lands m ay be treated as distinct 

froni that which applies to tlie remaining lands in the \dllage ; 

and we ariivo at the conclusion that tho plaintiffs ŶOTc entifcled 

to eonfeii'l tliat tlni settleinent was void as regards tlie -wania 
lands, and tliaL as provided by section 65 of tho Contracfc A et, 

they were entifcled to a refund ot the quit-rent ])aid in- respect 
of snch lands. Ifc is plain, howex'er, that the amount of the re
fund muiit depend on the extent of the wania lands_, which 
cannot be ascertained, so as to bind the Government, in tlie 
absenco of the The third and lifth issues could not,
therefore, 1-)e defcermined in this suit vdfcliout making the g in h - 

. .sdfl-s parties,
We laust, therefore, reverse the decree and send back the case 

for a fresh decision wdth'due regfird to the above reinnrks, after 
lUidiing the girdsstas parties and xecoi'ding fresh findings on 
iasues third and ilftli. The parties to pay tJieir own costs tjf 
this appeal.

DecrGG revevsed and ca&‘e seni h((d\
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2/V/o/v’ J/'r. Ai'iina O huf and ,lfr. Justiec. Candy.

‘jvA.STLTPkCHA>TD R A H in A V D A 'S  axd oxHRjis, (orig in a l D efen dan ts), 1393. 
Aei'ELLANTs, «. SA'CbiR?.[AL S n ii lB A 'M  ^ind axotiieb, (origin.'M, Jithj 4.
PlAlKTIFKS), “RESPOSl)il< ’r.S.‘'  -----------  — .

Paiiu'R—P(n'iiurshti't— Kori-jorader— Suit tn name o f  a frnx hy ?7.s manaijer—
A d d iiiou  o f  name o f  other im rtm -r «.■{ co-xMlntlJf— MhtJe-m'lpnan o f  -p la in t i f—- 
C iril Pro'-ediiiv Coile (A  d  X I V  o f  lS 8 3 j ,  B<;c. — Am endm ent o f  p M i i i— L m U -  
aiion— lA rufa fion  A c t  ( X  V o f l S l l J ,  Sea. 22-~P nK :ik ‘e~-Proc&JHre.

Iu  this su it, ■\vliieli w as brou g lit  to  recover  a d eb t due to  t lie f in ii  o f  K oiidaa ina l 
.Sagiirmal, tk e  p la in tiff-w as desciib tid  as “ tb e  firm  o f K .S . b y  its  m anager S .S .”
I’be defeni.lLU\ts ol >jected that one M41amclu\iid waa a pavtiier in,tlie fivin aiitl slioukl,

“  Second  A p p ea l, 1 ^0 . 759 o f  1800,


