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APPELLATE CIVIL.

Before Siv Chrrles Savrgeat, Kt., Cliiof Justice, und My, Jastice Birdwood.

THE SECRETARY OF STATE FOR INDIA, (erteisan Derexvavr),
Areetoawt, oo SHETL JESHINGBH AL HATHISANG Axp oTHELs,

(orIGINAT Prasxriees), Rescoxpeyrs®

Land revcivw-—~Bombay Swaunary Scitlement det V1 of 1863—Settlement winder
that Act is aa ayreement aad subject fo the luw of contracts—Settlement inde
and sanad ssned wder @ mistake—~Quit-rent paid by indmddrs fo Goeermeed
unierr such setilemnent—Refund — Folld agreencm-—Contract dei (IX of 1872),
Sigs 20 and 65—NSunad —3eaning and efect of,

Cuder the Boabay Summary Scttlement Act VIT of 1863, a settlement in ve-
spech of the village of Mdankel was effected, in 1864, between the Government
and the plaintiffs, who were the indmdiirs, and a sanad was granted to the plaint-
ifts, nmder the terms of which a certain yearly quit-rent was payable by them to
Government in respect of the said village, At the time of the settlement the
plaintitts believed that they were the superior hollers of all the lands in the
village, ineluding certain wante lunds. Tt sabsequently appearad, owever, that
the winte lands were the property of sertain yirdssivs, who were in possession g
owners, and that the plaintiffs were not the holders of these lands within the
meaning of seetion 3.2 of Aet VITof 1563,  The Government, however, requived the
paintiffs to pay the entire quit-rent of the village for the Swmaad years 1939-1040,
as Hxed hy the saiad,  'The plaintills paid uwder protest and brought this suit
to vecover the amonat (Bs. 400-12-6) paid in vespeet of the wants lands.

/e, that the plaintiffs were entitled "to a refund of the qnitwrent paid in
respect of the worete Jands.

A settloment under Act VIIof 1863 (Bombay) is an agreement effected by proyosal
and acceptance (wee scction 2), and is subjoct to the ovdinary rules applicable to
eombracts,  Tleve both partics entered into the settlement in the belief that the
plaintills weve the superior holders of a1l the lands in the village. There. was,
therefore, o common mistake as to o matter of fact which Loth parbies must have
vegavded at the time as essBntial to the agreement, it being made so by the Act
itsell under which they assumed to conbract. Such a mistake under section 20
of the Contract Ach (IX of 1872) venders the agrecment void, The .é;ettlr:ment
ag to the wawife lands might be treateld as distinet from that -which applied to
the rewaining lands of the village, the former being void, and the plaintifts being,
therefore, entitled to a refuwd of the quit-rent paid in respect of such lands under

sceetion 65 of the Contract Act,

A sienad issued under Aet VIT of 15863 meruly declares what by scction 6 of
the Act is stated to be the eficet of the settlament to which hoth the Government
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aad the holders of thp land lm‘s"e consganted ; hut it is by vivtue of the scttlement
itsclf, as provided by the Act, that Government ave entitled to demand paymeng
of such rent,

SuIT to recover (uit-vent paid under protest Ly the plaintiffs
to Governient in respect of cevtain wante lands for the Sum-
vat yeavs 1930 and 1940, and for a deelaration, &e., that the
defendant was not entitled to levy a quit-vrent on the wanfy,

The said lands were situate in $he village of Minkol, of whiel
the plaintiffs weve the dudmdirs, The plaintifts allegad that
nnder the Bombay Summary Settloment Aet VI of 1855
settloment was eftected in 1804 Debween them and the Covern-
ment in vespeet of all the lands in the village, including the
wreenta Junds 3 that at the time of this settlement they bond fide
helieved that they were tlie superior holders of the wanta lands
as well as of the vest; and both pavties being wnder that im.
pression the muount of quit-rent was then fixed and a sanad
was granted to them by Government, Certain girdssias beingin
possession of the wanta lands the piaintiﬁ's subsequently brought
@ suit against thew to compel them to contribute to the quits
rent leviable on the village under the settlement. In that suit,
However, the plaintifts failed, the Comrt holding that, at the thne
of the settlewent, the girdssins were the owners of the lands,
and that they were not, linble, not having heen parties to the

sebtlement of 186k,

The plaintiffis were sabsequently vequived by Government
to pay the quit-rent for the entive village, including the wanfa
Yands, for the years 1930 and 1940 as tixed Ly the settlewent of
1864, They paid it under protest, and now brought this suit to
recover the amount (Rs, 400-12-6) paid in vespect of the wanta
lauds, and for a declavation that they were not Hable to pay in
vespeet of the said wantu lands,

The defendant contended that the plaintitfs weve liable to. the
wh:ﬂc rent until the sanad of 1864 was cancelled, It was stated
thab the Government was willing o issue a fresh sanwd on the
Jjoint application of the plaintiffs and the girdssins, or on the
plaintiffs obtaining a decree showing their exact share of the
village,
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The District Judge rejected the claim, holding that it was not
cognizable by the Court under section 28¢ of the Bombay Suu-
mary Settlement Act VIL of 1863,

On appeal to the High Court the case was remanded to be
disposed of on the merits (:.sc‘c-lPrinte«l Judgments for 1889, p.82),

On vemaund the Distriet Court passed a decrec fur the pladnt-
iffs, awarding the claim in full, and making the declaration
prayed for,

The defemdant appealed to the Hich Court.

Rio Saheh Visudeo W0 Kirtibar, (Govermment Pleader), for
appellant (defendant) =—Onthe plaintifts’ (vespondeuts’) vepresent-
ation of the facts, ¢z, that t'iloy,\\w;(_w the registered holders of
all thelands in the village, the Guvernuent granted thew a sinad,
which has been acted on for more than fifteen years. They arve,
thevefore, now estopped from objecting to ib, and the mistake
gannot be relieved agalust—=Story on Dquity, para. 151, The
girdssias ought v have been juined in this suit.  They hold a
third share of the village.

The Governnient has been willing to grant a fresh senad, but
this eould only be done with the assistance of the plaintifls, who
are the fndmdi s, anid they wonld not join except on conditions
whieli Government eould not admit.  Until the dispute between
the plaintitts (vespondents) and the girdssios issettled, the Govern-
ment can do wothing—Dolsany v, The Collector of Keaird$?,
The plaintiths ave in the position of trustees for the girdssius,
They, therefore, caunot seele Lo set aside the sened without the
consent of the girdssios,

Covaidhandds M. Teipdthi Tor vespondents  (plaintifis) -—~The
plaintitts are willing to foke a separate suned, und have offered

W Neetion 28 of Bombay Act VIL of 1803 :--When any selilement of a claim
or claims to total or partial exemption from land vevenue bas been made ly the
overnor in Conneil, or any duly authorized officer of Govepmoent ander this
Act, any appeal from or aguinst the proceedings, ovders or acts of the officers of
Government engaged in malking avy such settlentent shall be made to the Goy-
crnoy in Council, or fo snch oflicer or officers as may beappuinted by the Governor
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to do so, hut Government require them to apply jointly with the '
yirdssius, ,

Under the Bowbay Summary Settlement Act VII of 1843
Governinent cannob grant a sanod without the holder’s cousent,
The tern “ holder 7 is defined by section 32, el. (f) . The plaintiffs
arc not the holders of the land in the possession of the gerdssius,
and the plaintiffs’ saiad, which relates tothab land, is wlfra vives,

At the time of granting the sanad both the Government and
the plaintiffs believed that the plaintifts were the holders of the
wantelands, This was a mistake. The sanad is, therefore, void
~—section 20 of the Indian Contract (Act IX of 1872). See
also seetions 65 and 70 : Pollock on Contracts, (5th Ed.), p. 418,
The sunad being void the question of estoppel cannot arise--
Binghawm v. Binghan®,

[Savanyy, €. J.) veferred to Jores v. Clifford®.]

Rdo Sdheb Fdsudeo J, Kirtikar in reply :—There was no mis.
talke on the part of Government. The plaintiffs represented the
facts to Government, and the seinad was granted.  The mistake -
of one party does not wake a contract void.

Sarcest, ¢ J,:—The plaintiffs seck to recover from Governs
went the quit-rent paid to Governmment (under protest) for the
Seamrat years 1939 and 1240 in yespect of certain wante lands
in the village of Mdnkol, of which the plaintitts arc dndmnddrs,
and which lands ave admittedly in the occupation of the girdssias.
and also for a declavation thab the defendant is not entitled to
levy a quit-rent on the wanta.

The Jands in question were included in a scbtlement effected
between the plaintills and Governiment in 18G4, in respeet of all
the lands in the village, under the Bombay Sunimary Settlement
Act, VII of 1863, The case for the plaintifis is that the settle-

(1) Section 32, elause () : —or the purposes of this Act the word *¢ holder” '
shall be taken to signify the person who by himself, his tenants, sub-tenants or
agents is in possession of the lund held wholly or partially exempt from land
revenne assessment, and shall include a mortgagee in possession as aforesaid,
The eonmmittee, maunger or trustec of any temple, whe may be in possession of
such lands, #hall be considered the holder thercef,

) I Ves. Sen,, 126, M 3 Ch D, 770,
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went was effscted on the assumption that they were the holders
of all the lands in the village, whereas the girdssias were then
and are now in possession of the wante lands as owners, as sub-
sequently determined hy this Court in Jesingbhdii v. Hdtdji®.
The judgment of this Court in the suit brought by the plaintifts
against the girdssins to compel them to contribute to the quit-
rent leviable on the village Iands under the settlement 1s doubt-
less conclusive as hebween the plaintiffs and the yirdssies, that
the wante lands in the village were the property of the labter
at the time of the settlement; and no attempt has been made
in this suit by Government to dispute the corrcetmess of that
decision.  We must, therefore, in this state of the evidence,
vepard it as settled that, neither at the time of the settlement,
nor when the payments to Government in question were made,
" of those lands within the
meaning of section 52 (f) of the Swmmary Settlement Act, VII
of 1853, or fudeed of the swnad itself, which was the result of
that settlement,

wore the plaintiffs -the ““holders’

The plaintiffs’ case is that, at the time of the settlement, they
bond fide believed themselves to be the superior holders of thé
wente lands, and entered into settlement under that belief.
The question is whether, having under that inpression scttled
with Government for the payment of a certain quit-rent in re-
speet of all the lands in the village, they. ave now enmtitled to
any and what velief. It appears that, on the discovery by the
- plaintiffs that they were not the snperior holders of the wante
lands, they applied to Government to have the sanad, which re-
lates to all the Jands in the village, amended ; and this the Gov-
ernuient assented to, provided the plaintiffs and girdssias joined
in their application, or on plaintitfs’ obtaining a decrec as to their
exact share in the village; and such is the answer which they
wow, hy thelr written statement, male to the present plaint,
contending at the same time that, until sneh amendinent is made,
the plaintifts arc liable for the entire quit-remt. With respect
10 this latter objection to the plaint, it is to be remarked that
the sanad merely declaves what, by seetion 6 of the Act, is
stated to he the etfect of the setblement, to which both the Gova
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crnment and the holders of the land have conscnted. Bub it is
by vivbue of the sebtlement itself, as provided by the Act, that -
the Government ave entitled to demand payment of the cuit-
rent; and the present question, therefore, as to the right of
Governuient, under the cirenmstances of the case, to insist upon
the entire quit-rent as settled in vespect of all the lands in the
village, is one to be determined quite independently of the sunad ;
and we agree, thevetore, with the Joint Judge that thiy suit.

o

will He although the sunad way not have been awended,

We may here remark that the provision in section 28 of the
Act VILof 1863, which precludes a Civil Court from questioning
a sebblement wade under the Act, so far as regards the right of
the Governiment to levy from thie holder for the tine heing of
the lands the ammual quit-vent fixed by section 6, is repealed
Ly Act X of 1876 ; and the present suit is not included in the
suits over which the jurisdiction of the Civil Court is taken
away by section 4 of that Act. ’

Now, it is to be remarked that what is termed a scttlement
in the Act, as made by Government with the holder of land,
arises from the acceptunce by the holder, as stated in section
2, of the terms and conditions offered by Government, as set out
in section 6. In other wouds, it is an agrecueut effected by
proposal and acceptunce and suhject to the ordinary rules ap-
plicable to contracts,  In the present case we see 1o reason to
doubt that both partics entered into the settlement in the helief
that the plaintifls were the superior holders of all the Jands in
the village. They were the vegistered holders in the Govern-
meut books, and the subsequent conduct of the plaintifis aml
more egpecially the suit they brought against the girdssics
shows that they regarded themselves as being entitled as such
holders.  Doth partics, thercfore, engaged in the settlement
under a common mistake as to a matber of fact which they must
loth have regarded at the time as essential to the agreemeut,
it being made so by the Act itselt under which they assumed to
contract. For there is not a particle of evidence to show that
they intended to contract on any other hasis.  Sueh a mistake
by section 20 of the Contract Act (IX of 1872) renders the
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aovecment vold,  Here, doubtless, it affects only a portion of
t»l"x'e subiect nabter of the contract, iz, the weanii lands; but,
looking ab the nature of the contract, the ohject of which was ps o
to zettle in & suminary menner claimns to exemption from pay- vok Ixbia
wment of asscsyment on lands on payment of a quit-rent, assessed. Su“;:"m

) T T . . JESHINGBIA"T
ou the lands at o wiform rate, as provided by section 6, the "y Gvn. -

sottlement as regards the woenta lands may be treated as distinet
from that which applies to the remaining lands in the village;
and we arrive at the conelusion that the plaintiffs woere entitled
te contend that the settlement was vold as regavds the wania
pands, and that, as provided by section 65 of the Contract Aét-,
they were entitled to a vefund of the quit-rent paid in vespoes
of such lands, It is plain, however, that the amount of the re-
fund must depend on the extent of the wante lands, which
eannot be ascertained, so ax to bind the Government, in the
absency of the girdssias.  The thivdand fifth issues could not,
here?oro, be determined in this suit without making the ginés-
. dlax parties. h

We wust, therefore, reverse the decree and send back the ease
for a fresh decision with-due vegard ta the above remarks, after
making the girdssics parties and vecoyding fresh findings on
jssues third and fifth,  The parlies to pay their own costs of
this appeal,

Decree veversed and case seat bael,

APPELLATE CIVIL,

Before M, Tustice Degley, deting Clidef Justice, aid 3. Justice Candyy.
KASTCRCOHAND BAHIRAVDA'S AND oTuRRS, (oRTeiNAL DEFENDANTS)
AvPELnANe, 20 SACARMAL SIORIRA'M axp
Praxrieys), RESDONDENTS.# ‘

809,
ANOTHER, (ORIGINAL July &

Duptiva—Partuership—~Nou-joinder—Suwit i naine of « firm by its mantger—

Additivn of name of other partaer as co-p?uin/{[]‘——ﬂlhz]p;,“'pﬁm, of- plaintiff—

Cieil Provedure Code (At XTIV of 1882), See. 27—~ dmendment of ?ﬂmn&——sz(i-
ation-—~Limifation Aet (X1 of 1877 ), Sec. 223—Dractice~-Procedure, )

Tn this suit, whicl was brought to reeover a delit due to the firm of Kondanial

Sigarmal, the plaintifl was deseribed as *“ the firm of K.S. Dy its manager $.8,”

Phe defendints ohjected that one Malamchand was a partner in the firm and should

% Seeond Appeal, No, 759 of 1890,



